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)

COMMENTS OF THE OFFICE OF THE PUBLIC COUNSEL

The Office of the Public Counsel respectfully suggests the following to the Public Service Commission:

1. Current Projections.  Public Counsel was at first concerned with the reasonableness of the projections made by the Staff using regression analysis.  However, the Staff has advised us that it is currently revising its projections using a different method. Still, Public Counsel has concerns about using payments from the largest incumbent companies as a basis for projections, since as competition develops, these are the companies that will show a decline in the number of lines added or served more than other companies.  Also, there is a lack of a system of checks to see if the companies are paying the correct amount and paying on the number of lines they claim.  

2. Additional Data To Consider.   The PSC annual review of the adequacy of the surcharge for the Deaf Relay Service and Equipment Distribution Program Fund should be based on all relevant information relating to the anticipated revenue and expenditures for the fund. These projections should include not only projected revenues and expenditures, but also should contain significant data that underlie those projections that can be used to evaluate and revise those projections.   In particular, the PSC should have the following data:

1) The  number of access lines that generate the revenue for the fund at present;

2) The number of access lines projected for at least the next year

3) The projected payments into the fund and the number of lines on which each company is basing its monthly payment. 

4) A projection of the number of relay calls based on history

5) The historical average cost per call paid from the fund, including the monthly payment to the TRS contractor

6) A reasonable adjustment to estimated relay calls for any anticipated use stimulation

7) An estimate in the increase in the contractor's payments in anticipation of new contract or addition of new or expanded services. This should also include any known timing of major expenditures in any quarter or month to consider cashflow.

8) The anticipated appropriation for equipment program and the anticipated actual outlays based on history adjusted by anticipated increases in level of program costs. This should also include any known timing of major expenditures in any quarter or month to consider cashflow.

With this information, the Commission should have a better insight into the factors that affect revenue and expenditure and the source of any significant changes in current levels that should be considered.

3. Monitoring the Fund During the Year.  The PSC should also receive monthly or quarterly reports on the status of the fund, both as to income and expenditures from the fund.  The reports should include identification of missed, late or partial payments by carriers and delays by the contractor in submitting requests for monthly payments.  These reports will give the Commission an ongoing handle on the fund so that cashflow problems can be discovered at an early date and options can be reviewed.

4. Documentation of Compliance.  The PSC should require carriers to provide documentation with each monthly payment to the TRS fund to create an audit trail for compliance.  The information should include a certification of the number of access lines it has as of that collection period, the amount of the surcharge it collected during that period, and the amount withheld from collections by the carrier for its "collection expense" as allowed by the PSC.

5. Need to Balance Actual Need and Worst Case Potential.  Public Counsel realizes that the impending new contract for TRS adds a significant element of uncertainty to the level of revenues needed for the next year.  Also, even though the level of expenditures by the equipment distribution program has historically been only about $300,000 of its $1.2 million total appropriation, the actual expenditures could increase.  Additional federal mandates are a lesser concern since usually the FCC does not impose mandatory funding of services on the states given the state's authority over intrastate telecommunications services.  Any additional requirements would likely have more than a year lead-time.  While the PSC has to make sure that the fund is adequate to fund the services and program, it has to make decisions on whether to increase the burden on end user customers using what is likely versus what is the worst possible case.

6. Section 209.259.  Public Counsel does not share the Staff's interpretation of Section 209.259 dealing with the TRS fund to limit the PSC from making a needed adjustment in the amount of the surcharge.  The statute provides, in pertinent part:

Section 209.259 

Review of surcharge and deduction percentage--recommendation procedures--surcharge adjusted when--excess funds, effective. 

209.259. 1. From the date of implementing the deaf relay service and equipment distribution fund surcharge, the commission shall review such surcharge no less frequently than every two years but no more than annually and shall order changes in the amount of the surcharge as necessary to assure available funds for the provision of the programs established in section 209.253. 

2. The Missouri assistive technology advisory council shall annually provide the department with information on actual expenditures for the equipment distribution program along with projections for future need to assist in surcharge review. On August 28, 2000, the department shall make its initial recommendation to the commission regarding the amount of the surcharge established in section 209.255 necessary for funding of the equipment distribution program. Thereafter, the department may annually make a recommendation to the commission regarding the amount of the surcharge for that program. The commission shall, based on the department's recommendation, issue an order revising the surcharge established in section 209.255 as necessary to fund the equipment distribution program. The department's recommendation shall be based on the estimated number of access lines and anticipated budget for the coming fiscal year. The amount of the surcharge recommended by the department shall be sufficient to recover the annual costs of implementing and maintaining the equipment distribution program.

3. Concurrent with the review of the surcharge, the commission shall review the percentage deducted and retained by the local exchange telephone company provided in section 209.257 and if necessary shall order adjustments to the percentage to assure a just and reasonable compensation to the local exchange telephone company. Where the review of the surcharge determines that excess funds are available, the commission may order the suspension of the deaf relay service and equipment distribution program fund surcharge for a period which the commission deems appropriate. 

7.
Section 209.259 Not A Straight Jacket.  The highlighted portions of the statute indicate that the Commission has some flexibility to act based on the circumstances rather than having it in a straight jacket that prevents action from adjusting the surcharge more than once a year if circumstances require action.  In section 1, the PSC is to review the fund not less than every two years and not more than every year to see if it is adequate.  The PSC "shall order changes in the amount of the surcharge as necessary to assure available funds for the provision of the programs established in section 209.253."   Public Counsel is not convinced that this "as necessary" language bars a response to situations that arise after the annual review that threaten the assured availability of funds.  Also, in Section 3, the PSC has authority to suspend the surcharge in the event of an excess.  This indicates that the authority to change the surcharge is not strictly restricted to a single point in time each year.

8.
Set Surcharge with an Automatic Contingency Adjustment.  Public Counsel suggests that the PSC set a nine cents surcharge but provide for an automatic contingency adjustment to ten cents if the fund falls below $3 million. This gives the PSC flexibility to respond to extraordinary situations, preserves the Staff's once a year review and surcharge setting interpretation, and yet does not unduly burden the ratepayer with an increase in a surcharge that may be unneeded.  The Commission can make its review and determine that based upon prior years' actual revenues and expenditures, as adjusted for reasonably anticipated changes, the current level of funding at nine cents is adequate given the existing fund. However, the PSC also determines that there is a possibility for the worst case situation with the equipment program spending all of the $1.2 million appropriation and usually high bids come in for the TRS service contract and that revenues from carriers may not be as anticipated.  To provide for a reasonable assurance of funding for the services and the program without unduly burdening ratepayers, the PSC can set the rate at the current nine cents, but provide for a contingency increase in the surcharge to 10 cents for the remainder of the year if the fund falls below a setpoint of $3 million.  The adjustment would automatically go into effect upon that contingency to maintain the integrity of the fund and allow it to rebuild before it is depleted.  The next review can then consider the causes without a crisis situation.
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