BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Staff of the Missouri Public Service


)

Commission,





)







)




Complainant,

)







)

v.





)
Case No. TC-2002-1076






)

BPS Telephone Company,




)







)




Respondent.

)

NOTICE OF MOTION AND ORDER DIRECTING RESPONSE

This order provides notice of the Motion for Commission Authority to File an Excessive Earnings Complaint filed by the Staff of the Missouri Public Service Commission  and sets a time for the filing of responses.

On May 15, 2002, Staff filed a motion requesting authority under Sections 386.240, 386.390.1, 392.200.1, and 392.240.1, RSMo, to file an excessive earnings complaint against BPS Telephone Company.  Staff states that BPS sent notice to the Commission on March 13, 2002, electing to be regulated under the provisions of the price cap statute.
  Staff indicates in its motion that if BPS is in fact a price cap regulated company, Staff will be prohibited “from asserting a traditional ‘rate of return on rate base’ earnings complaint . . . .”  Staff argues, however, that BPS is not a price cap company.

Staff makes two arguments to support its position.  Staff’s first argument is that BPS’s election of price cap regulation inappropriately relies on the presence of service provided by Missouri State Discount Telephone Company.  Second, Staff argues that the existence of a reseller of basic local service is not sufficient to meet the statutory requirement of an alternative local exchange carrier.

Staff makes three assertions to support its first argument.  First, Staff argues that Missouri State Discount Telephone Company is not providing service as contemplated by Section 392.245, because Missouri State Discount Telephone Company does not have an effective certificate to operate in the service territory of BPS.  Second, Staff argues that Missouri State Discount Telephone Company is not providing service because it does not provide the services that constitute basic local telecommunications service under Commis​sion rule 4 CSR 240‑32.100(1)(2)(G).  Staff’s third argument is that the specific provisions of the Resale Agreement between Missouri State Discount Telephone Company and BPS limit the customers being served so severely that this carrier’s service cannot be the basis for price cap regulated status.

The Commission has reviewed the pleading filed by Staff and determines that interested persons should be given the opportunity to respond.  Therefore, the Commission will direct its Data Center to send notice of this motion to BPS and Missouri State Discount Telephone Company.  The requirement of a hearing is met when an opportunity to be heard has been provided and no proper party has requested the opportunity to present evidence.
  The Commission will also set a time for responses to the motion to be filed.

IT IS THEREFORE ORDERED:

1. That the Data Center of the Missouri Public Service Commission shall send this notice to BPS Telephone Company, Missouri State Discount Telephone Company, the Office of the Public Counsel, and the Staff of the Missouri Public Service Commission.

2. That any interested person should file a request for intervention no later than June 3, 2002. 

3. That responses to the motion of the Staff of the Missouri Public Service Commission shall be filed no later than June 3, 2002.

4. That this order shall become effective on June 3, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Nancy Dippell, Senior Regulatory 

Law Judge, by delegation of authority 

pursuant to Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 24th day of May, 2002.

� Section 392.245, RSMo.


� State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commis�sion, 776 S.W.2D 494, 496 (Mo. App. 1989).
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