STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 5th day of August, 2004.

Staff of the Missouri Public Service

)

Commission,





)








)





Complainant,

)








)

v.






)
Case No. TC-2002-1076







)

BPS Telephone Company,



)








)





Respondent.

)

ORDER DENYING MOTION TO DISMISS 

AND SETTING PROCEDURAL SCHEDULE
Syllabus:  This order denies the motion to dismiss filed by BPS Telephone Company and sets a procedural schedule.

On November 13, 2002, the Commission issued a Report and Order in Case No. IO‑2003‑0012 determining that BPS was not eligible to elect price cap status.  The Commission then directed its Staff to proceed with updating its investigation and complaint in this case, which had been suspended pending the Commission’s decision in IO‑2003‑0012.  Thereafter, BPS amended its interconnection agreement with Missouri State Discount Telephone Company and on May 28, 2004, filed another notice
 that it was electing to be price-cap regulated under Section 392.245, RSMo.

The parties to this case were directed to file a proposed procedural schedule no later than June 2, 2004.  On that date, the Staff filed a proposed procedural schedule.  Also on that date, in lieu of a proposed procedural schedule, BPS filed a response and a motion to dismiss the Staff’s complaint for lack of subject matter jurisdiction.  Staff responded to the motion and requested that it be denied.

BPS argues that the Commission has no jurisdiction to hear an overearnings complaint because BPS has elected to be a price-cap-regulated company, thus removing it from rate-of-return regulation.  BPS claims that even while its price-cap election is pending the Commission cannot proceed.  BPS argues that under Section 392.245, RSMo, it becomes a price-cap-regulated company immediately upon notice of its election and remains so until the Commission determines otherwise.

The Commission disagrees with BPS’s analysis of the Commission’s jurisdiction.  The Commission has the authority to hear an earnings complaint,
 and does not lose that authorization by the mere filing of a contested notice of price‑cap election.  Where the Staff of the Commission has an earnings complaint pending, and the incumbent local exchange carrier is the subject of that complaint, it is not a reasonable interpretation of the law to suggest that a mere letter to the Commission can stop that complaint from proceeding.  

The Complaint was pending when the company filed its most recent notice of price-cap election, and that notice is being contested.
   If the Commission were to be divested of its jurisdiction to conduct an overearnings investigation by the mere filing of the notice, and after litigating that case it is determined that BPS is not a price-cap-regulated company,
 the information collected by Staff will once again be stale and a similar investigation will have to be conducted.  The same result would occur if the Commis​sion were to stay the Complaint proceeding pending a determination in the price‑cap election case. Furthermore, if BPS, or any small incumbent local exchange carrier, can halt an overearnings complaint by merely filing a letter with the Commission stating it is now price-cap regulated, the Commission might never be able to complete such a complaint proceeding and ensure that the rates charged by these companies are in fact lawful.  The Commission determines that BPS’s motion to dismiss should be denied and the Complaint should proceed until such time as BPS is determined to be a price-cap-regulated company.  

Staff filed a proposed procedural schedule that the Commission will use as a guide in setting timeframes for this proceeding to move forward.  Therefore, the parties will be directed to comply with the procedural schedule ordered below.  The parties will also be directed to comply with the following conditions:

(A)
The Commission will require the prefiling of testimony as defined in 4 CSR 240‑2.130.  All parties shall comply with this rule, including the requirement that testimony be filed on line-numbered pages. The practice of prefiling testimony is designed to give parties notice of the claims, contentions and evidence in issue and to avoid unnecessary objections and delays caused by allegations of unfair surprise at the hearing. 

(B)
The parties shall agree on and file a list of issues to be determined herein by the Commission.  Staff shall be responsible for actually drafting and filing the list of issues and the other parties shall cooperate with Staff in the development thereof.  Any issue not included in the issues list will be presumed to not require determination by the Commission.

(C)
The parties shall file a list of the witnesses to appear on each day of the hearing and the order in which they shall be called.  The parties shall propose the order of cross-examination and file a joint pleading indicating the same.

(D)
Each party shall file a statement of its position on each disputed issue, including a summary of the factual and legal points relied on by the party.  Such statement shall be simple and concise, shall follow the issues set out in the issues list, and shall not contain argument about why the party believes its position to be the correct one.

(E)
The Commission’s general policy provides for the filing of the transcript within two weeks after the hearing.  The Commission will request that the transcript for this hearing be filed within three working days of the hearing.  If any party seeks to expedite the filing of the transcript further, such request shall be tendered in writing to the Presiding Judge at least five days prior to the date of the hearing.

 (F)
All pleadings, briefs and amendments shall be filed in accordance with 4 CSR 240‑2.080 unless otherwise directed.  The briefs to be submitted by the parties shall follow the same list of issues as filed in the case.  The briefs must set forth and cite the proper portions of the record concerning the remaining unresolved issues that are to be decided by the Commission. 

(G)
All parties are required to bring an adequate number of copies of exhibits that they intend to offer into evidence at the hearing.  If an exhibit has been prefiled, and served on the other parties, only one copy of the exhibit is necessary for the court reporter.  If an exhibit has not been prefiled, the party offering it should bring, in addition to the copy for the court reporter, copies for the five Commissioners, the Presiding Judge, and all counsel.

IT IS THEREFORE ORDERED:
1. That the Motion to Dismiss for Lack of Subject Matter Jurisdiction filed by BPS Telephone Company is denied.

2. That the proposed procedural schedule is adopted as follows:

Supplemental Direct Testimony,
September 8, 2004

Revenue Requirement

Supplemental Direct Testimony,
September 15, 2004

Rate Design

Prehearing Conference
September 21, 2004




Beginning at 8:30 a.m.

Rebuttal Testimony 
October 12, 2004

List of Issues, Proposed Order
October 14, 2004

of Witnesses, and Order of 

Cross-examination 

Position Statements
October 18, 2004

Surrebuttal Testimony
October 27, 2004

Evidentiary Hearing
November 8 - 10, 2004




Beginning at 8:30 a.m.

The hearing will be held at the Commission's offices in the Governor Office Building, 200 Madison Street, Jefferson City, Missouri, a facility that meets the accessibility standards of the Americans with Disabilities Act (ADA).  Any person who needs additional accommodations to participate in the hearing should call the Public Service Commission's Hotline at 1-800-392-4211 (voice) or Relay Missouri at 711 prior to the hearing.

3. That the parties are directed to comply with the conditions set out in this order. 

That this order shall become effective on August 15, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton,

Davis, and Appling, CC., concur.

Dippell, Senior Regulatory Law Judge

� That notice is the subject of Case No. TO-2004-0597.


� Section 392.240, RSMo.


� See objections of Staff and the Office of the Public Counsel  filed in Case No. TO-2004-0597.


� As was determined in Case No. IO-2002-1083, a case with similar initial allegations.
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