STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 27th day of June, 2002.

In the Matter of the Contingent Application of Incomnet,
)
Inc., its Subsidiary, Incomnet Communications Corpora-
)

tion, and Ironwood Telecom, LLC, for Approval Nunc Pro
)
Case No. TM-2002-213
Tunc of a Transfer of Control of Incomnet Communica-
)
tions Corporation or Alternatively, Retroactive Waiver of
)

Section 392.300.2, RSMo.





)

ORDER DISMISSING CASE

Syllabus:

This order dismisses the application for failure to comply with Commission Rule 4 CSR 240‑2.060 and failure to comply with the Commission’s orders.

The Application:

Incomnet, Inc., Incomnet Communications Corporation, and Ironwood Telecom, LLC, filed an application on October 29, 2001, requesting that the Commission decline jurisdiction over the transfer of control of ICC from Incomnet, Inc., to Ironwood Telecom, LLC, or approve the transaction Nunc Pro Tunc, or instead, waive Section 392.300.2 retroactively to the date the transfer of control was closed.  The application indicates that on May 22, 2000, Ironwood Telecom completed a transaction to acquire controlling stock ownership of ICC as part of a Reorganization Plan issued by the U.S. Bankruptcy Court on May 9, 2000.  

Staff filed a response to the application on December 28, 2001.  Among other things, Staff noted that the application does not comply with the Commissioner’s rule regarding applications, 4 CSR 240‑2.060.  Staff filed its supplemental pleading February 28, 2002, as directed by the Commission.

On January 8, 2002, the Applicants filed a Notice of Voluntary Dismissal  pursuant to Rule 4 CSR 240‑2.116.  By orders issued January 9, 2002, and February 5, 2002, the Commission directed that the case remain open and instructed the Applicants to file a supplemental pleading providing the missing information required by 4 CSR 240‑2.060. 

On February 21, 2002, counsel for the Applicants filed a Motion to Withdraw and Motion for Additional Time to Respond to the Commission’s Request for Supplemental Pleading.  Counsel requested permission to withdraw as attorney of record due to the Applicants’ failure to cooperate with counsel.  Counsel also asked for an extension of time regarding the briefing requirement.  Counsel filed a supplemental motion to withdraw on April 4, 2002.

Discussion:

The pending application fails to comply with Commission Rule 4 CSR 240‑2.060(1), which requires, among other things, the street and mailing address, fax number and telephone number of each applicant, and the required Secretary of State authorization to do business.  In addition, the application does not provide all the information required under 4 CSR 240‑2.060(12), including 1) “a statement of the offer to purchase stock of the public utility or a copy of any agreement entered with shareholders to purchase stock”; and 2) “a certified copy of the resolution of the directors of applicant authorizing the acquisition of the stock.”  The Commission directed the Applicants to correct the deficient application by orders issued January 9, 2002, and February 5, 2002.  The Applicants failed to comply.

Commission Rule 4 CSR 240‑2.116(3) authorizes the Commission to dismiss a party from a case for failure to comply with an order issued by the Commission.  Although counsel for the Applicants appears to have been diligent in her efforts to contact her clients, the Applicants have failed to comply with the Commission’s order directing them to provide the information required by 4 CSR 240‑2.060.  In addition, 4 CSR 240-2.116(2) provides that a case may be dismissed for lack of prosecution if no action has occurred in the case for 90 days and no party has requested a continuance beyond that time.  The application was filed on October 29, 2002.  Applicants have not filed any substantive pleading in this case for more than 90 days and they have failed to cooperate with their counsel and with the Commission.  Furthermore, the Applicants attempted to withdraw their application in January 2002, and they have subsequently abandoned their application.  For these reasons, the Commission will dismiss the application.

As for counsel’s request to withdraw, Commission Rule 4 CSR 240‑2.040(6) provides that “[a]fter an attorney has entered an appearance for any party, the attorney may withdraw only by leave of the Commission.”  As the Commission is dismissing the application, counsel’s request to withdraw is moot.

IT IS THEREFORE ORDERED:
1. That the Contingent Application for Approval Nunc Pro Tunc of Transfer of Control or Alternatively, for Retroactive Waiver of Section 392.300.2, RSMo, is dismissed.

2. That counsel’s request to withdraw from representing the Applicants is moot.

3. That this order shall become effective on July 7, 2002.

4. That this case may be closed on July 8, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Ruth, Senior Regulatory Law Judge
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