Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Adoption of an Interconnection Agreement with Sprint Missouri, Inc. by Socket Telecom, LLC.
	)))
	Case No. CO-2005-0039


STAFF RESPONSE TO THE APPLICATION AND 

MOTION FOR REHEARING OF SPRINT MISSOURI


COMES NOW the Staff of the Missouri Public Service Commission (Staff) and for its response to the Application and Motion for Rehearing of Sprint Missouri states:

1.
On August 4, 2004, Socket Telecom, LLC (“Socket”), a competitive local exchange company (“CLEC”) filed a Notice of Adoption of Interconnection Agreement (“Notice”) with the Commission.  Socket requested that the Commission accept notice under 47 U.S.C. 252(i) and 47 C.F.R. 51.809, of Socket’s adoption of the interconnection agreement between Sprint Missouri, Inc. (“Sprint”), an incumbent local exchange carrier (“ILEC”), and Level 3 Communications, LLC (“Level 3”).  The Commission approved the Sprint/Level 3 interconnection agreement in Case No. TK-2004-0567 on June 10, 2004.  

2.
On September 3, 2004, the Commission’s Staff recommended, “that the Commission take notice of the adoption” by Socket of the interconnection agreement between Sprint and Level 3.  On September 14, 2004, in the Commission’s Order Recognizing Adoption of Interconnection Agreement, the Commission recognized the adoption.  

3.
On September 23, 2004, Sprint filed its Application and Motion for Rehearing.  Sprint claims that rehearing is appropriate because “the effectiveness of the FCC’s Interim Rules prohibit CLECs from adopting interconnection agreements containing provisions that are frozen in place by the FCC’s interim approach.”
  Sprint cites to the FCC’s Order and Notice of Proposed Rulemaking in WC Docket No. 04-313, CC Docket No. 01-338, In the Matter of the Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, released on August 20, 2004 with an effective date of September 13, 2004 (“Interim Rules”).
  

4.
On September 30, 2004, Socket filed its Response of Socket Telecom, LLC to Application and Motion for Rehearing of Sprint Missouri (“Response”).  Socket argues that the Interim Rules apply only to new carriers and that Socket, an existing carrier, is not precluded from adopting the Sprint/Level 3 interconnection agreement.  Socket further argues that it “has simply replaced an expired interconnection agreement pursuant to its ongoing interconnection rights.”
 

5.
The expired agreement referred to by Socket is the interconnection agreement adopted by Socket, and recognized by the Commission on August 29, 2002 in Case No. TK-2003-0010.  In that case, Socket filed a notice of adoption indicating that it had adopted the interconnection agreement between Sprint and Zephion Networks Communications, Inc. (“Zephion”).  The initial agreement between Socket and Sprint expired on March 21, 2003, but was extended pursuant to Section 4.1.3.  That section states that in the event the initial agreement expires, an interim service arrangement would begin at the time of expiration.  

6.
The FCC issued its Interim Rules as a result of the U.S. Court of Appeals for the District of Columbia Circuit’s decision in United States Telecom Ass’n v. FCC (“USTA II”), which requires the FCC to rewrite certain unbundling rules.
  Until the FCC rewrites the unbundling rules, the FCC is concerned that “the existing UNE arrangements might be terminated prematurely without an orderly transition mechanism in place.”
  To prevent this, the FCC stated:

Although we initiate a new proceeding to craft final unbundling rules that address the requirements of USTA II, we find that the pressing need for market certainty until we issue final unbundling rules warrants the implementation of a plan that will preserve for six months certain obligations as they existed on June 15, 2004, and then, during a subsequent six-month period, permit competitive LECs to access from incumbent LECs certain network elements at increased rates.  Specifically, we conclude that the appropriate interim approach here is to require incumbent LECs to continue providing unbundled access to switching, enterprise market loops, and dedicated transport under the same rates, terms and conditions that applied under their interconnection agreements as of June 15, 2004.
 

The purpose of the interim requirements is to “minimize disruptive effects and marketplace uncertainty that otherwise would result from the abrupt elimination of particular unbundling requirements.”
  To meet that end, the FCC froze the rates, terms and conditions that applied under interconnection agreements as of June 15, 2004.   


7.
The FCC stated that it does “not draw distinctions between obligations resulting from an interconnection agreement that was in effect on June 15, 2004 and obligations that were set forth in an expired agreement but that nevertheless still applied on June 15, 2004.”
  Such is the case between Socket and Sprint since the initial agreement extended beyond the March 21, 2003 end date pursuant to the provisions of that agreement.  The FCC’s Interim Rules freeze both active and extended interconnection agreements, which include the extension Socket and Sprint have been operating under.  The FCC stated that the goal of the Interim Rules is to preserve the status quo that existed on June 15, 2004.
  On June 15, 2004, Socket and Sprint were operating subject to the extended obligations of the initial interconnection agreement, which was originally approved by the Commission between Sprint and Zephion.  Preserving the status quo, as it existed between these two carriers on June 15, 2004, would be accomplished by freezing the obligations of the initial agreement, rather than allowing Socket to adopt a new interconnection agreement after the June 15, 2004 date but before the six-month freeze expires.  


8.
The Interim Rules are a means to protect the CLECs from any ILEC claims that once the mandate issued in USTA II, certain ILEC unbundling obligations ceased.  For this reason, the FCC froze the rates, terms and conditions in place the day before the mandate.  The FCC also held that CLECs “may not opt into the contract provisions “frozen” in place by this interim approach.”
  The purpose of this additional finding was to preserve the status quo without expanding unbundling obligations beyond those in place on June 15, 2004.  Socket addressed this language in its Response by pointing to the explanation in the FCC’s Order, which states that the aim of preserving the status quo without expanding unbundling obligations “would not be served by a requirement permitting new carriers to enter during the interim period.”
  Socket argues that it is not a new carrier, and that the purpose of the freeze is only to prevent new market entrants from expanding the unbundling obligations of the ILEC.  It is not clear whether the FCC’s use of the term “new carriers” refers to new market entrants or to carriers new to an existing interconnection agreement.  Since this language is not apparently clear to the Staff, the Staff cannot rely upon this language to support an interpretation that exempts Socket or any other existing CLEC from the freeze on carriers from opting into an existing agreement.  The FCC clearly held that CLECs may not opt into the contract provisions “frozen” in place by the FCC’s interim approach.  This suggests that the provisions of the Sprint/Level 3 interconnection agreement are frozen and other carriers are prevented from opting into this agreement during the interim period.


9.
For these reasons, the Staff believes the FCC’s Interim Rules prohibit Socket from opting into the Sprint/Level 3 interconnection agreement during the interim period.  The initial agreement between Socket and Sprint should remain effective during the interim period.
 

WHEREFORE, the Staff offers the above response to the Application and Motion for Rehearing of Sprint Missouri, Inc.
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� Sprint concluded the same when it stated that the Commission should “rule that the adoption is ineffective and that Socket must operate under the previous interconnection agreement with Sprint until superseded by a new agreement that reflects the interim rules regime.”  Application and Motion for Rehearing of Sprint Missouri, at p. 2.
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