BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI
In the Matter of the Second Investigation
)

Into the State of Competition in the

)
TO-2005-0035

Exchanges of Southwestern Bell Telephone,
)

L.P., d/b/a SBC Missouri.


)

MOTION TO MAKE MORE DEFINITE AND CERTAIN

AND TO REJECT PROPOSED PROCEDURAL SCHEDULE

The Office of the Public Counsel (Public Counsel) asks the Missouri Public Service Commission (Commission) to (1) direct SBC to amend its motion to investigate the status of competition in SBC exchanges pursuant to Section 392.245, RSMo 2000 to make its motion more definite and certain and (2) to reject the procedural schedule proposed by SBC.  Section 392.245.5 envisions that the Commission investigate the status of competition and make findings as to the presence of effective competition on an exchange-by-exchange basis and service-by-service basis.  SBC has not identified which specific telecommunications service for which it seeks a finding of effective competition.  In addition, SBC has not identified in which specific exchanges it contends that effective competition exists for the service SBC seeks a reclassification to a competitive status.

Without the specific designation of services and exchanges, the Commission, Staff, Public Counsel and other interested parties are not adequately advised of the essential operative facts: identification of service subject to effective competition and the location of that competition.  In essence, the motion leaves the scope of the proposed investigation too vague, too broad, and undefined.  

In the interests of clarity and fairness, SBC should be required to make its motion more definite and certain.  In addition, SBC should be required to prefile direct testimony to support its request at the time of filing of the pleading requesting PSC action.  Not only would the filing of this testimony identify the services and exchanges, but also would set forth the evidence upon which SBC relies to seek a finding of effective competition and a reclassification of price cap regulated services to competitive services.

SBC has filed with the motion a proposed procedural schedule.  SBC and Staff support this proposed procedural schedule.  Public Counsel refused to agree to any schedule without first knowing the specific services and exchanges and the evidence upon which SBC relies.  The previous SBC competition case (TO-2001-467) provides some guidelines for evaluating effective competition.  Until Public Counsel has this information, it would be difficult to accurately forecast a reasonable time frame for the litigation of significant issues.  Certainly, the proposed hearing dates in late November and early December are not only ambitious, but also highly unrealistic.  SBC has not justified why such an accelerated procedural schedule should be adopted.  This is especially true since the Missouri Court of Appeals has under submission the review of the Report and Order in TO-2001-467.

For the foregoing reasons, Public Counsel asks the Commission to direct SBC to (1) make it motion more definite and certain, especially as to which services and in which exchanges it seeks competitive status, (2) order SBC to file direct testimony and schedules supporting its claims for effective competition and reclassification concurrent with the more definite and certain motion, and (3) refuse to order the proposed procedural schedule and instead set a scheduling meeting after the issuance of notice to interested parties and the passage of an appropriate intervention deadline.
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