Before the Public Service Commission

Of the State of Missouri

	In the matter of the tariffs filed by Sprint Missouri, Inc., d/b/a Sprint, to reduce the basic rates by the change in the CPI-TS as required by Section 392.245(4), updating its maximum allowable prices for non-basic services and adjusting certain rates as allowed by Section 392.245(11), and reducing certain switched access rates and rebalancing to local rates, as allowed by Section 392.245(9).
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MOTION TO ESTABLISH INVESTIGATION INTO SPRINT’S

COSTS OF LOCAL BASIC SERVICE AND INTRASTATE

SWITCHED ACCESS AS REQUIRED BY SECTION 392.245.5, RSMO

The Office of the Public Counsel (Public Counsel) asks the Missouri Public Service Commission to establish and conduct an investigation into Sprint’s costs of local basic service and intrastate switched access as required by Section 392.245.9, RSMo. 2000.  Public Counsel also asks the Commission to issue a report of the investigation together with the findings and the conclusions of that investigation.  After this written report, Public Counsel asks the Commission to issue a decision accompanied by adequate findings of fact and conclusions of law as required by the mandate and Opinion of the Missouri Court of Appeals.

The Missouri Court of Appeals, Western District, in State ex rel. Acting Public Counsel John Coffman v. Public Service Commission of Missouri, WD62016 (October 28, 2003) reversed and remanded TR-2002-251 because the Public Service Commission’s order lacked adequate findings of fact and conclusions of law. All post hand-down motions have been disposed of and the mandate issued to the Circuit Court on January 14, 2004.   One of Public Counsel’s grounds for appeal was that the Commission failed to conduct an investigation and to issue a report of that investigation pursuant to Section 392.245.9, RSMo. and Section 386.420.2, RSMo. While the Court noted in its Opinion that the Commission did not conduct its own investigation (Slip Opinion, p. 3-4), it did not address this assignment of error because its ruling on the lack of adequate findings and conclusions was dispositive of the appeal.

As further grounds for conducting an investigation, Public Counsel suggests that the Commission should hear evidence and make findings of fact on whether any cost studies used as justification for rebalancing were correctly performed.  The Court in footnote 6 expressed its reservations about the lack of findings on whether the cost study methodology employed, including cost allocations by all services, for use of the loop was appropriate.  It also noted the lack of findings regarding the accuracy or credibility of the Sprint cost study and the comparison of cost of each service in relation to the rates.  Upon remand, the Commission must enter its new order, not only based on the court’s mandate, but also based on the court’s opinion. Lombardo v. Lombardo, 20 S.W.3d 232 (Mo. App. 2003).

Considering the Court’s mandate and its Opinion, Public Counsel states that in order to carry out the mandate and to fully address the Court’s reservations concerning the lack of findings of the basic facts underlying the ultimate issues, as well as the allocation of loop costs in the cost studies, the Commission should conduct an independent and comprehensive investigation into the costs of Sprint’s local basic and switched access service.  Public Counsel suggests that without the Commission conducting such an investigation, wherein it hears and considers substantial and competent evidence, the Commission cannot make adequate findings of fact and conclusions that are supported by a proper evidentiary record.  Public Counsel asks the Commission to not only conduct its own independent investigation, but also asks the Commission to hold an evidentiary hearing to provide a forum and procedure through which competent and substantial evidence concerning this investigation can be adduced so that the basic facts underlying the statutory justification for the rebalancing can be established or disproved.

As indicated by the Court of Appeals’ decision, Public Counsel recognizes that it does not have an absolute right to a hearing on Sprint’s tariffs.  However, it is fair and reasonable and good public policy to provide a procedure by which all interested parties are provided notice and an opportunity to intervene so that parties that maybe adversely affected by the results of the investigation and any subsequent rebalancing can be heard.  

The Commission’s findings and conclusions regarding its investigation into the costs of local basic service and access in relation to the prices for these services will either be the basis for a statutory rebalancing under Section 392.245.9, RSMo or will demonstrate that the rebalancing is not required.  The effect of the Commission’s investigation and conclusion is to establish a rate design for Sprint.  The effect of the cost investigation is to allocate between local service and access the burden of producing revenue.  Since the effect of the order has a significant effect on rates, it seems just, reasonable, and desirable to provide interested parties with an opportunity to participate in the investigation.

WHEREFORE, Public Counsel asks the Missouri Public Service Commission to establish and conduct an investigation into the costs of Sprint’s local basic service and switched access as required by Section 392.265.9 RSMo., and issue a written report of its findings and conclusions, and then a decision regarding rebalancing under Section 392.245.9 together with adequate findings of fact on the basic facts underlying the ultimate issues and proper conclusions of law as directed by the Court in its mandate and Opinion.  A copy of the Court’s mandate and Opinion are attached hereto as Exhibit 1.
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