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PROCEEDINGS

(Written Entries of Appearance filed.)

EXAMINER FEE: The hearing will come to
order, please, in Case No. HM-90-4, an application of
Kansas City Power & Light Company to sell its central steam
heat system, and in Case No. HA-90-5, an application of
Trigen-Kansas City District Engineering Corporation for
permission to buy and thereafter operate that system.

At this time will counsel make their entries;
of appearance, both written and oral. |

MR. ENGLISH: Mark G. English and Jeannie
Sell Latz, 1330 Baltimore Avenue, Kansas City, Missouri
64105, attorneys for Kansas City Power & Light Company.

MR. FINNEGAN: On behalf of Trigen,
Jeremiah D. Finnegan, 4049 Pennsylvania, Suite 300,
Kansas City, Missouri 64111.

MR. RIDER: Also, George Rider on behalf of
Trigen-Kansas City, 1700 Bryant Building, Kansas City,
Missouri.

MS. YOUNG: Mary aAnn Young, P.0O. Box 360,
Jefferson City, Missouri 65102, appearing on behalf of the
Staff of the Missocuri Public Service Commission.

MR. MILLS: Lewis R. Mills, Jr., appearing
on behalf of the Public Counsel and the public,

P.O. Box 7800, Jefferson CTity, Missouri 65102.

g
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1 MR. DUFFY: Michael C. Pendergast and

2 Gary Duffy, appearing for The Kansas Power and Light

3 Company, KPL-Gas Service.

4 Mr. Pendergast’s address is P.O. Box 889,

5 Topeka, Kansas 66601. My address is Hawkins, Brydon,

6 Swearengen & England, P.C., P.O. Box 456, Jefferson City, ‘
7 Missouri 65102. %
8 MR. KELLY: William C. Kelly, Post Office %
9 Box 899, Jefferson City, Missouri 65102, appearing for the é

10 State of Missouri.

11 EXAMINER FEE: Mr. English. !

2l MR. ENGLISH: Thank you, your Honor. This |

13 morning, pursuant to your request, the parties met and have %

14 agreed to a stipulation of certain facts and the framing of i

15 the few issues that are remaining before us in this |

16 proceeding.

17 The parties have asked that I have--that I

18 recite the stipulation into the record; and after I have

19 done so, the parties will have an opportunity either to §

20 concur or to object to any misstatement that I might have

21 made.

22 The parties agree that KCPL‘’s application to|

23 sell its downtown Kansas City steam distribution system, to |

24 transfer 5,955 tons of sulfur dioxide credits to Trigen, and;

25 to enter into the arrangements and transactions on the terms.
&
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and conditions contained in the sales documentation which

has heretofore been filed with the Commission is reasonable

with one exception, which I will note below. And no party

has any other objection in that matter.

Trigen’s application for a Certificate of
Public Convenience and Necessity and Trigen’s filed rates
and rules are--with only the exceptions that I will note
below, are reasonable. And no party has any other objection
to those items.

No party contests Trigen’s qualifications to
provide public utility steam service, and the parties agree
that Trigen should be granted the requested certificate.

The exceptions that I have noted are as
follows: KPL and Staff object to the automatic adjustment
clauses contained in Section 7 of the steam service
agreement between KCPL and Trigen. KCPL and Trigen support
those clauses in Section 7, and, indeed, the entire proposed
steam service agreement. I believe that KCPL (sic) and
Staff also have a general objection to any sort of automatic
adjustment clauses in contract rates--or in contracts that
Trigen may enter into.

With regard to the objections of KPL-Gas
Service set forth in its letter of December 14, 1989, KPL
has agreed to remove Objections 1, 2, 3, and 5, based upon
the agreed modifications of Trigen’s proposed rates and
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Missour Publis Soice Commission

rules and requlations as stated below.

This stipulation has been entered for the
purposes of expediting resolution of the instant issues in
this proceeding. And Trigen has specifically reserved the

right, at such time as it chooses, to ask the Commission to

consider alternative rates for process users of steam, to
consider individual contracts that Trigen may propose for
the long term for process users of steam or with customers
outside of Trigen’s certificated service area, and to bring
before the Commission the issue of whether Trigen may enter
into long~term contracts or contracts with customers outside
of its certificated service area on an unregulated basis.

Trigen has agreed that it will not deliver
steam service outside of its certificated service area or atf
rates other than its approved tariff rates unless the
Commission gives its prior approval to specific contracts
under which such sales will occur, approves additional
tariff rates or a revised service area for such sales, or
determines that sales of the specific type contemplated may
be made by Trigen on an unregulated basis.

Based upon the foregoing conditions,
Trigen’s rates will be modified as follows: One, Sheet
No. 2, Section II (A) will be modified by deleting the vcrds‘

2, «. « and for whom the dominant use of steam is not for a

process load . . . .® Two, Sheet Nos. 3 and 4, Section III,
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Three, Sheet no.~4, cht£¢~ IV,”w 1 be
deleted. g | o
And the rules and regulations will:bof

modified as follows: The second sentence in Section 3.7 ah‘

Sheet 12 will be revised to read as follows, "The Company
shall not be obligated to supply steam service to a Customer
for a portion of the steam and heating requirements of the
Customer, but may, at its discretion, provide service at
applicable tariff rates.”

The parties have not stipulated to a
resolution of Objection No. 4 raised by KPL-Gas Service and
as the same issue may appear in the revised version of
Section 3.7 of Trigen-Kansas City’s rules. And such matter
does remain at issue.

Your Honor, at this time I would ask the
parties to state either their concurrence or their
reservations to what I have stated.

MR. FINNEGAN: I think--with one exception
here. I think you s;id KCP&L and Staff have objections, and
you meant KPL.

MR. ENGLISH: KPL.

MR. FINNEGAN: If he did say that, he meant

MR. ENGLISH: Thank you, Mr. Finnegan.
HMS. YOUNG: One additional item. I believe
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it was covered in general but, to state specifically, that
the Staff has discontinued its first option proposal in
ternms of rates and is now proposing that the rates as
contained in the proposed tariffs be approved by the

Commission.

MR. MILLS: I concur in that stipulation. :

MR. DUFFY: I believe the stipulation fairlyz
represents KPL’s position. Just to clarify, KPL is opposed j
to any treatment of--or approval by the Commission of any
contract in this docket that has not been finally presented
to the Commission, and I don’t know whether that’s going to f
happen or not.

There’s a revised National Starch contract.
We haven’t seen it, and so we don’t want the Commission to |
understand that we’re giving approval to some contract that
we haven’t seen or had an opportunity to comment on yet.

The second aspect would be that as far as %
the issue that has been specifically reserved for COmnissionE
resolution in this docket, that being Item No. 4 in %
Mr. Pendergast’s letter, it would be KPL’s position that if
the Commission intends to issue an Order in this case on an
expedited basis in order to allow approval within the next
week or two weeks, then KPL would request the permission to
file a short letter brief with the Commiszion addressing

this specific issue. KPL would probably be prepared to do

10
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thét by the end of this week or lonothing; 1n;that tine

frame. o

If it’s the Commission’s intention to take a
longer period of time, then obviously we could deal with
whatever schedule for briefing that particular issue would
please the Commission. Other than that, we support the
stipulation.

EXAMINER FEE: Mr. Kelly.

MR. KELLY: I concur.

EXAMINER FEE: Does Kansas City Power &
Light now have a witness to call?

MR. ENGLISH: Yes, your Honor. KCPL would
call Mr. Louis C. Rasmussen to the stand.

(Witness sworn.)

LOUIS C. RASMUSSEN testified as follows:
DIRECT EXAMINATION BY MR. ENGLISH:

Q. Would you please state your name and by whomi
you are employed.

A. My name is Louis C. Rasmussen, and I am
employed by Kansas City Power & Light Company.

Q. In what capacity do you serve Kansas City
Power & Light? |

A. I’m Vice Chairman and a member of the Board é

of Directors.

ii
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agreement and tl it b 3 :
ervice agresment, which have been filed with th

Commission?
A. Yes, I have.
Q. Do you recommend that the Commission

approve, as presented, these documents?

A. I do.

Q. Are you aware that KPL and the Staff object
to the automatic adjustment clauses contained in Section 7
of the steam service agreement?

A. ' That is my understanding.

Q. Do you have any objection to the terms and
conditions in that section?

A. Nc, I do not.

Q. Do you believe that they are just and
reasonable as pertaining to Kansas City Power & Light
Company?

A. Yes. The terms and conditions of the steam
service agreement, after rather extensive negotiations, are
in our judgment, my own judgment, just and reasonable and in
the best interests of the ratepayers of Kansas City Power &
Light Company.

HR. ENGLISH: Thank vyou, ¥Mr. Rasmussen.

12
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Your Honor, in view of the stipulation, tha

is the only issue that pertains to KCPL’s application and
the sales‘ddduméntainn. And with that, I would tender
Mr. Rasmussen for cross-examination.
EXAMINER FEE: Mr. Finnegan, do you have any

questions?
CROSS-EXAMINATION BY MR. FINNEGAN:

Q. It’s my understanding thét the contract that
we’re referring to, the steam service agreement--is that thel

correct terminology?

A. That’s correct. It’s known as Exhibit 12.

Q. --contains adjustment clauses; is that
correct?

A. That'’s correct.

Q. And this is to last for a period of five
years?

A. That’s correct.

Q. And you indicated that you felt that this i
was in the best interests of the ratepayers of Kansas City

Power & Light?

A. Yes, I did.

Q. Would you have entered into such an

agreement without an adjustment clause in it? :
A. I doubt it vervy much if we would have. |

However, when one considers the gverall terms and conditionsf

i3
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of this service agreement and the fact that we were making |

our very best efforts to comply with the cpnnission(s Order

for a good faith effort to sell, I felt that these were the

very best terms for our company and also for the ratepayer.
Q. With this agreement, are you able to plan

the use of the Grand Avenue Station into your mix of

electrical needs?

A. Exactly. The purpose of this steam service
agreement is for us to have a supply of steam for
utilization in the production of what I would call "peak
service generation." Basically, that type of source of fuel%
has to compete with not only our in~house generation '
capabilities, but also in the interchange market. So that
basically from the point of view of Kansas City Power & §
Light Company, we were interested in a supply of energy--in
this case, it happens to be steam purchased from
Trigen--that would permit the most efficient, economical usez
of the existing generation capability at Grand Avenue
Station.

Q. Without such a contract, the capabilities of

generating electricity at Grand Avenue Station would be
nonexistent?

A. I would not say that it would be
nenexistent. Only in the sense that if steam is not

available, there’s no way to produce electric power at Grand

14
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Avenue Station. But aaaumihQ‘thaﬁ steam waétav&ilhhle, then

the terms and conditions under which that steam is purchabéd
would influence the all startup order for our own electric
generation and also, of ccurse, what we buy and even

possibly sell in the interchange market.

Q. Can you today predict the fuel prices and
inflation that will affect you over the next five years and
Trigen over the next five years?

A. No, I cannot. And I doubt if anybody can
predict the inflation rate or fuel price rates. In fact,
it’s very possible that you can have, as exists today, a
condition where inflation rates are running 4 1/2 to
5 percent, purchased gas costs may be going up, and at the
same time, the cost of coal might be going down or oil might
be going down.

So I don’t believe it’s possible to forecast
the future prices of either fuel or inflation, for that
matter. But that is the exact reason why it’s imperative
that in a cohtract of this nature, there be an ability to
have a fuel adjustment or a cost adjustment, if you wish, so
that in terms of our utilization of electric generation, it
would fit into the very facts of the competitive area in
which we operate.

For example, in the interchange market the
price of interchange power fluctuates on a daily basis--

i3




1
12
13
14
15
16
17
18
19
20
21
22
23

24

25

leaving out an hourly, just t on a daily |
~=for =hofincﬁaﬁantalgéﬁhﬁfat-ﬁuul. So ;h;s=pg:t1¢ulgr

"agicqnent reflcctifthe same concepts that waahaVQ‘alxeady

existing in the interchange market. And that’s just one
reason why this particular steam service agreement, I
believe, is in the best interests of our ratepayers and
also, for that matter, the shareholders of Kansas City
Power & Light Company.

Q. If the fuel adjustment that is provided in
the contract were to go up faster than other sources, is
Kansaé City Power & Light obligated to buy steam from
Trigen?

A. No, it’s not. The only obligation that we
have is essentially a four-hour test period. We do pay a
$65,000 a month charge for availability of capacity. But
that is just good business. We could not expect ourselves,
much less Trigen, to so-call "stand by" to deliver fuel
without having a fixed charge component.

Q. This fixed charge component, is this not
similar to what was originally discussed when Kansas City
Power & Light was going to provide steam, I believe--

A. That’s correct.

Q. --to Trigen or Kinetic?

A, Kinetic.

Q. At the earlier time?

i€
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So this is just basically a reversal of

roles?

A. That is correct.

Q. And the adjustment clauses in this contract,
are these not similar to those you’ve used in the past and
that you’re familiar with and you understand?

A. The answer to that question is, yes, they
are similar to those that we have used in the past. But one
has to have a rather extensive knowledge of the tariffs of
Kansas City Power & Light Company to reflect those. And I
think that that deserves more than just a short answer.

For example, we have in this contract not
only adjustment for fuel, but we have adjustment for
electricity. That’s not at all unknown in the industry,
particularly in this type of contract. We also have
adjustments, although the adjustments are fixed, on a
megawatt-hour basis for basically operations and
maintenance, whether they‘re on coal or gas.

If one is aware of pricing on
particular--and I’11 go back to the interchange market
because that’s a very competitive one. All of those
conditions exist today. When anyone prices power on the
high-voltage bus system, they take into account their costs,
their incremental costs. And that’s what this contract

17
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doesn.
We're trying to say in this contract, both
parties, that we wish our electric generation to be

competitive with our own generation, as well as in the

interchange market. And so as costs go up, we expect that

those costs will increase in the interchange market.

We don’t know that for a fact. Nobody can
predict the future. But what we’re saying is, reasonable
men would agree, I believe, that if one fuel goes up, you
might expect other fuels to be competitive with it. For
example, there is usually a tie between the price of gas andi
oil.

Q. And this agreement was reached as a result
of arm’s-length bargaining, was it not?

A. I would say that that is perhaps a very
underestimated approach. There were very long, arduous
negotiations. But you’re correct; it started out with
Kinetic and then went over to Trigen in time.

MR. FINNEGAN: That’s all the questions I
have.

EXAMINER FEE: Ms. Young.

MS. YOUNG: Thank you.

CROSS-EXAMINATION BY MS. YOUNG:
Q. Mr. Rasmussen, are you familiar with the

current contract that KCPL has to provide steam service to

i8
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I don’t have it in front of me, but I e:;

ainted with it. ;
And it’s true, isn’t it, that that contrict
was filed with the Commission, that indeed KCPL has a tariff
making reference to that contract on file and approved by
the Commission?

A. I believe that’s correct. I believe it’s
filed under a special contract provision, but--

Q. And is there a provision within the contract
that indicates the role of the Commission and the regulatory
approval required from the Commission? _ |

A. That would be very normal that in our
special contracts we would file, that it’s expressly subject
to review by the Missouri Public Service Commission.

Q. And is it also true that the rates that are
agreed to under that contract are subject to review by the
Commission as to their reasonableness?

A. Let me check that. Usually there is a
clause in there that would say that.

I believe that that’s correct under
Section 13, Regulatory Approval, on Page 11. And that
language is rather standard, guote, unguocte.

Q. Ckay. HNow, I understand that vou’‘re aliso
familiar with the steam sales agreement, is it, between

i3
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Trigen and KCPL?

A. Steam service agreement.

Q. Excuse me. Steam service agreement. You’re

familiar with that?

A. Yes.

Q. Is there a regulatory approval section in
that contract?

A. There is not a standard clause, in that
sense. What we’re saying in our particular agreement here
is that if this agreement basically is changed in any
substantial manner, that we have the right to back out.

Q. Does the steam service agreement acknowledge
that the Commission has jurisdiction and that regulatory
approval is required for that document?

A. Let me just check this for a moment.

Would you ask the question again?

Q. Is there a provision in the steam service

agreement that indicates that Commission approval is

required?

A. I think the language speaks for itself under'

Section 14. What the parties tc this agreement have agreed
to is that we’‘re not going to file any amendments to this
agreement with the Missouri Public Service Commission.

We are asking for approval now. That, I

think, is irherent in ocur steam service agreement. But

20
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15 days’ written notice. |
| Q. Would it be true then to say that the steam
service agreement does not state specifically the
Commission’s rolf or jurisdiction?

A. That’s correct. It does not state that

specifically as in a, quote, standard type of clause.

Q. Okay.

A. We, in our application, are presenti;g this
to the Commission for their approval as part of our overall
package.

Q. And is there any provision in the steam
service agreement which would acknowledge, in any way, the
Commission’s authority to review the rates contained
therein?

A. orly by inference because the language
reads, Should the Commission at any time order, direct, or
approve any change to the terms and conditions of any
service provided under this agreement, either through
amendment or through superseding or substitute tariffs.
That would infer that the Commission might have that
authority to do so.
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If it has an adverse effect on thjscconoui¢j~

of this aqrccnent; we can terminate.

MS. YOUNG: No further guestions. Thank

EXAMINER FEE: Mr. Mills.

MR. MILLS: I have no questions.

EXAMINER FEE: Mr. Kelly.

MR. KELLY: No cross.

EXAMINER FEE: Mr. Duffy.

CROSS-EXAMINATION BY MR. DUFFY: %

Q. Mr. Rasmussen, if there were no regulatory ;
|
or legal constraints on fuel adjustment clauses in this !

|
state, would it be correct to state that KCPL probably wou1d§

advocate the use of fuel adjustment clauses in its own *
operations because of their--I think you talked about
efficiency and flexibility. Would that be true? You’d like
to use fuel adjustment clauses if you had the right to use

them, correct?

A. Yes, we would. I can’t speak for :
Kansas City Power & Light Company, but I can speak from the
point of view of years of experience. The answer to that
would be yes. I do believe, though, that that warrants a
little bit of explanation too.

Fuel adjustment clauses have been utilized

22
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by our company particularly in those areas where we were

facing heavy competition, usually historically in the
industrial area or the commercial area. It was only during
the extraordinarily high increases in fuel costs, oh,
roughly 10, 15 years ago that we moved the fuel adjustment
clauses into all of our tariffs, including the residentials.g
Q. Regarding KCPL’s position on the use of a

fuel adjustment clause in this tariff, would it be accurate

to state that KCPL would advocate the use of fuel adjustment
clauses in any situation where you’re dealing with two
large, relatively sophisticated customers?

A. Yes, I would. But it would not necessarily

mean that I would exclude one party, quote, not being

sophisticated. But certainly in an area where both parties
are well aware of the economics of a transaction, to enter
into a transaction of this type without full recognition of

a variable nature of one of the largest cost proportions

would, in my judgment, be foolhardy.
Q. Do I understand you to say then that what

KCPL’s position would be regarding a contract with, let’s

say, a General Mctors plant, that for consistency with their}
position in this case, you would argue that KCPL and General%
Motors ocught to be able to reach an agreement, a contract f
fer service, and that contract for service cught to be able

to have a fuel adjustment clause in it if both parties to

£3
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lahy;years,fﬁart cula ‘ Lndu ’
E Q. Do you have with you or can your counsel
provide you the existing setiof steam tariffs for KCPL?
MR. ENGLISH: Mr. Duffy, I don’t have them
with me.
MR. DUFFY: Can I go off the record a
second?
EXAMINER FEE: Yes.
(Discussion off the record.)
BY MR. DUFFY:

Q. Mr. Rasmussen, do you have in front of you
the existing approved steam tariffs of Kansas City Power &
Light Company?

A. Yes, I do.

Q. Would you please read Section 4.02 regarding
"Other Sources®™ into the record? I believe it’s just one
sentence.

A. Yes, I will. And I’ll identify it for the
record. It’s on Form 13, P.S5.C. MO. No. 4, Sheet 10.13;
date cof issue, November 27, 1967; effective,

January 1, 1968; signed by W.C. McCarthy, Vice President.
Section 4.02, ®Other Sources,® reads as

follows: "The Customer’s installiaticon shall have no

24
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That'a all the queations I hava.
EXAMINER FEE: Anything further of

Mr. Rasmusszen?

MR. ENGLISH: Just one question on redirect,

your Honor.
REDIRECT EXAMINATION BY MR. ENGLISH:
Q. In your conversation with Mr. Duffy,
Mr. Rasmussen, you were talking about fuel adjustment
clauses with electric customers. Do I take your
conversation to mean that KCPL would do anything that is
unlawful under the statutes of the state of Missouri or
unlawful pursuant to case law in the state of Missouri?
A. No.
MR. ENGLISH: That’s all that I have, your
Honor.
EXAMINER FEE: Now is there anything

further?

MR. FINNEGAN: I just have one question with

respect to the Provision 4.02, ®"Other Sources.®

RECROSS-EXAMINATION BY MR. FINNEGAN:

Q. Kansas City Power & Light Company is now--or .

is still presently a steam company, but is also an electric
company; isn’t that correct?
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2 And as an electric cbnp&ny¢~39u supply heat? |
3 Yes. - | : .
4’ MR. FINNEGAN: That’s all.

5 EXAMINER FEE: The‘witness may be excused.

6 Thank you. i
7 ‘ (Witness excused.) |
8

9 EXAMINER FEE: Mr. Finnegan.

10 MR. FINNEGAN: I would like to call

1 Mr. Casten to the stand, please.

12 May I go off the record a second? %
13 EXAMINER FEE: Yes. %
14 (Discussion off the record.) ;
15 (EXHIBIT NOS. 1 TO 9 WERE MARKED FOR E
16 IDENTIFICATION.) é
17 (Witness sworn.) |
18 .
19 THOMAS R. CASTEN testified as follows: |

20 DIRECT EXAMINATION BY MR. FINNEGAN:

21 Q. State your name, please, for the record.
22 A. Thomas R. Casten.

23 || Q. And what is your occupation?

24 || A. I am the President of Trigen Energy

257' Corporation and also a member of the Board.
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All right.

other corporations or busineasoo?

A. Trigen has a numher of subsidiaries in theﬁk

district heating business, including Trigen-Tnlsa;
Trigen-Oklahoma City; Trenton District Energy Company;
Trigen-London, Ontario, Canada; and Nassau District Energy

Company.

Q. And you’re also President of Trigen-
Kansas City District Energy Corporation, the name of the
corporation seeking authority here; is that correct?

A. Yes, sir.

Q. Okay. What’s your educational and
professional background?

A. I attended another Big Eight school,
Colorado University, a Bachelor’s in Economics, later a
Master’s in Business from Columbia University Graduate
School of Business.

I have been involved in the energy business

since 1974. And we began developing our first district
heating system in 1980 and began giving service to customers

on a brand new system on the last day of 1983 and have

remained in that business continuocusly since. I was
president of the antecedent company when we developed that
project.

Q- Are you a member of any professional
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rganizations related to district energy?

‘ A. I am a past member of the Board of the
Inﬁéxn&tiéhal District Heating Association, and I am
currently serving as the founding chairman of the Principal
Managers Forum, which is a group of the chief executives of
the various district heating systems in North America.

Q. Is Trigen-Kansas City District Energy

Corporation affiliated with any other corporation?

A. No, it is not. It is a wholly-owned

subsidiary of Trigen Energy Corporation.

Q. And where is Trigen Energy Corporation ;
headd¢uartered? |
A. Our headguarters are at 1 Water Street,

white Plains, New York 10601.

Q. Trigen Energy Corporation, is that the
parent--or not the parent. Well, it is the parent
corporation, is that correct, of Trigen-Kansas City?

‘A. Trigen Energy Corporation is the parent of

Trigen-Kansas City, yes. §

Q. Is that affiliated or a subsidiary of any

other businesses or organizations involved in district steam

heat?
A. Yes, it is. Trigen Energy Corporation is
partially owned by a management team. And it is owned in a

majority by two corporations, both of whom are major players
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in district heating. One is the French steam system that
serves Paris, France, and ve believe may be the second
largest steam system in the free world with about 200 miles
of distribution pipe and nine major generating stations.

In addition to that, the larger corporatiocn,

Cofreth, operates approximately 70 district heating systems |
by and large in France, but in other areas of Europe as i
well, spanning a period of 25 years. They had revenues of
approximately $700 million a year in U.S. last year. |

Q. And it’s my understanding that Trigen has
contracted with Kansas City Power & Light Company to
purchase the system; is that correct?

A. Yes, we have.

Q. And you are here today seeking a Certificate

of Convenience and Necessity from the Commission to operate
such system?

A. Yes, we are.

Q. Would you briefly explain why your company

was interested in purchasing this system, considering the

fact that the district energy system has been losing money
for a period of time now?

A. Trigen is uniquely in the business of
providing district energy and believes that we have enough
skills between ocurselves and the parent corporation to
evolve strategies that will make that a competitive form of
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energy and allow us to compete profitably with the other

praviders of energy. ,
With respect to the analysis we’ve done over

the past year on this system, we developed a strategy which

we believe that, if allowed by the Commission and properly
executed by our management, will return the system to
competitive health in a period of three to five years.

That strategy involves several things and
needs a comment about where the system is. The systenm is,
at this point, vastly overdesigned for the customers that it .
has. Since 1973, it’s lost three quarters of the steam }
load. And the power plant and the steam pipes are all very ‘
much too large for the job they do. And, consequently, the ;
boilers are forced to operate at very inefficient levels, %
more than half the year at too low a level to be able to |
burn coal because of technical considerations. And the
losses that occur in the steam pipes, which may not be
generally known, are a constant based on the length of the
pipe and the size.

The amount of steam that you sell through
the pipes doesn’t affect the losses. It’s just that you
have that many square feet of pipes that are hot with a
certain insulation and you have losses.

Sc the system, in ocur view, is in what we
term a "death spiral.® and I believe the Commission Staff
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found the same thing in 1986 when

that the rates then locked at were some threefplusanillion;
dollars short of providing a rate of return to KCP&L; butt |
that if the rates were raised, more people would go otfkthe
system. And these high fixed losses would be then forced to

be distributed over an even fewer number of customers. And
we liken that to the death spiral, that it only gets worse |
unless you do something to adjust it.

The strategy that we have developed and
which has brought us to this hearing and this request has !
got several pieces to it. Number 1, we believe that the §
rate structure should recognize that the company is in the
business of providing the capacity to heat buildings rather
than providing steam.

It’s the capacity that is what we really do.§
And that involves the purchase of the system, the |
maintenance of the system, and the provision of a large
24-hour-a-day staff. That’s before a pound of steam ever
goes out the door, you’ve got all those fixed expenses to

meet pecple’s capacity needs which, of course, fluctuate

over the year. ;
And the second and much smaller part of what§
we do is then to push the steam out the dcor when and if |
people need it. OCur new rates that are before this

Commission identify that capacity as a fixed charge, place a
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send a signal to the various commercial space heating

customers in the city that they can use the steam for
process or for, more importantly, driving their summer

chilling requirements.
It is a part of our recognition of the fact

pattern that the chilling equipment in most of the buildings

aenﬁ(titivu marginal price on the steam, and we believe will

8 in our service area is using a refrigerant which has been

9 agreed to be banned by 52 signatories to the Montreal

10 Protocol, that there is a reduction of production of the

1 chlorofluorocarbons based on their now pretty well

12 demonstrated impact on the ozone level, and that all of

13 these users are going to have to replace their chilling

14 equipment with something that uses a more environmentally-

15 acceptable refrigerant.

16 One of the principal options available is toE
17 use an absorption chiller that employs lithium bromide, |
18 which is environmentally benign and which is driven by

19 steam. And our rates are designed to give all of those

20 pecple that option at a competitive price for steam. We

21 believe over two or three years that will increase the

22 summer sales of steam sufficiently that we’ll be able to

23 burn cocal in these very big boilers, that the locad will be
24 high enough that we can burn ccal. So that’s one part of

the strateqy.
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hook up to the system because his overall costs athqatihq
and chilling look a lot better than just doing the one.

A second major part of our strategy is to

obtain and solicit process loads so that we can use the
very, very economic potential of this plant to provide ?
an industrial process load; that is to say, a load that is §
not weather dependent, but is going to a process 24 hours a i
day. And those loads, like the National Starch load, will %
drive the minimum output up to a point where the company cang
then burn coal, which is rather considerably cheaper than
gas. And in burning that coal, we would then over time be |
able to hold down the inflation in the rates to the downtown
users who our submitted rates apply to. So that’s a second
major part of the strategy to do that.

A third part of the strategy is that as we
looked at the economics and had negotiations with
Kansas City Power & Light, it became apparent that they had
existing electric generating capacity which was capable of
doing peak shaving duty and which, in fact, carried out thatg

duty in the last cocuple of years, and that we were proposing

to buy the boiler plant that could make the steam. And we
therefore arrived at the steam service agreement under which%
they will pay a reservation fee to Trigen toc maintain the
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“etivnly priced and what their capacity naeds

TEigon to produce somewhere between 75 and'BQ.percent‘of~the~

maximum output capable in the station. And that steam would
go to their existing generating equipment.

That provides an economic boost to Trigen
while we’re trying to get additional people back on to the
system and reverse the death spiral. And it also provides
an economic increment of capacity to KCP&L, and that’s why
the contract was agreed to.

We, with all of those strategies, arrived at
an economic analysis that is barely break even in the first
full year of operations and, with some rather aggressive
estimates of added sales, gets up into a 7 to 10 percent
return on investment. I mention that not to tell you that
we like 7 percent returns on investment, but that we believe
that aggressively marketed with these rate structures and
with some time, that our management will be able to reverse
the death spiral and bring the system back up to the point
where the losses are perhaps only 30 percent of the impact
on the rates that they now are and that we’ll have a
competitive form of energy.

MR. FINNEGAN: At this time I offer into
evidence Exhibits 1 through 9.
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EXAMINER FEE: 1Is there any objection to the
exhibits?
{No response.)

EXAMINER FEE: Exhibit 1, the articles of

inccrporation of Trigen; Exhibit 2, the certificate of
corporate good standing; Exhibit 3, a map of the service
area; Exhibit 4, a metes and bounds description of the
service area; Exhibit 5, a franchise ordinance of
Kansas City; Exhibit 6, the rate sheets; Exhibit 7, the
rules and regulations; Exhibit 8, the balance sheet; and

Exhibit 9, the pro forma income statement, are received into%

evidence.

(EXHIBIT NOS. 1 TO 9 WERE RECEIVED IN
EVIDENCE.)

MR. FINNEGAN: Can I go off the record a
minute?

EXAMINER FEE: Yes.
(Discussion off the record.)
BY MR. FINNEGAN:

Q. Mr. Casten, with respect to the rates as
proposed by Trigen at this time, are these the initial rates
that Trigen was interested in?

A. No, sir. We prefer and, in fact, in all 70
of our other systems, have long-term contracts where the

fuel is passed through because we have no ability to
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forecast the future, nor do our users.
Based on the Staff objections and their
interpretation that the Supreme Court case of UCCM should
apply to district heating, which we don’t agree with, we did
go back and forth with the Sstaff and finally arrived at the
present rates, which are something that we’re prepared to
live with, as they suggest, over a period of 18 to 24
months, at which time we’ll have an operating record and
come back in and reexamine the matter.

Q. So at this point in time, Trigen is willing
to live with the rates as they are now filed in this
proceeding and the rules and regqulations?

A. Yes, we are.

Q. Now, is there any other requirements that
Trigen must have before it would complete this sale and
obtain the Certificate of Convenience and Necessity?

A. Yes, sir. We entered into a memorandum of
understanding with KCP&L, and that set forth that we would
complete it, subject to the Commission approving our
certificate of need and the rates and long-term contracts,
and also subject to our cbtaining an environmental permit to
operate the station, and subject to Natiocnal Starch agreeing
to transfer or extend its contract. They’re an essential
part of the economics. And I think that’s the list.

Ch, the other-—-I’d forgotten because it’'s
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gas; whereas it applied to our labor, our capital, our

profit, if any, and so forth. And we made it a condition of
going forward that the city reduce that gross receipts to
4 percent in the case of steam. The City Council has so
acted; and it is to become official, I believe, at the first |
of the year.
Q. With respect to the other conditions, what’s |
the status of them? We can start with the banked credits.
A. The status with respect to the permit to
operate, we have been in probably a three-month delay in
when this hearing could have taken place, while the
Department of Natural Resources and the city health
department went through their process.

They requested and we coupiied with
extensive modeling of the station, 8,760 hours a year over
five years of weather data, to ascertain under what
federally enforceable permit conditions we could operate so
as to not cause there tc be an ascendance of federally
defined air quality standards in any place in the area.

That information has been under review by
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- service agreement with ECPEL, which has been described and

Q. Initially in your rates and rules and

regulations you had provisions regarding the long-term

contracts with process steam users; is that correct?

A. Yes, we did. |

Q. And you have for the moment, or at least for |
the purpose of this proceeding, have now dropped that
request at this time in order to expedite the proceeding; is
that correct?

A. We’ve dropped the request with the clear
intention of coming back and discussing that when we’re not
pressed for time to get the decision over.

Q. Are there two agreements that require
approval before Trigen will go through with this Certificate !
of Convenience and Necessity in eperating this system?

A. Yes. And they’re two of the three items
that seem tc be in contention by any of the parties here.
In order for the economics to make sense and for the 7
approval of my Board of Directors which has been given to be%
effective, we ask that the Commission approve the steam
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couple of open items betwcon oursclvel and the nanagnnent of
National Starch. They’re not rate issues.

Q. Both of those agreements, I understand,
contain adjustment clauses; is that correct?

A. Yes, they do. The steam sales agreement has
both a CPI on the labor and maintenance and a fuel
adjustment on the fuel that'’s actually burned and
contemplates that we might burn gas, we might burn coal, and
different rates based on that.

The National Starch contract, which has been
negotiated over a period of seven or eight months, requires
Trigen to operate on the lowest cost fuel at least
70 percent of the time or charge as though we were and then
has a mechanism for adjusting their rate to the actual mix
of fuel. And it’s priced as received at the station.

Q. With respect to the steam service agreement,
is this agreement beneficial to Trigen and prospective
customers of Trigen?

A. This agreement is like the other cne, a sine
gua non of us going forward. And there are economic reasons
for that. In order to purchase the system at its stated
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1 $6 million price and put in another two and a half to
four million of working capital and modest improvements and

then put a staff in the plant, we need additional revenue

And our needs match KCP&L’s. And,

2
3
4 over what’s in the system today.
5
6

consequently, they agreed to pay a reservation fee of

7 $65,000 a month for five years, which is a major E
8 contribution towards these fixed costs during the period of |
9 time while our management scrambles to get some more sales.
10 The issue of whether they’ll continue that

11 contract beyond five years or whether we’ll continue it is

12 not before the Commission and is something to be decided

13 dcwn the road, but obviously we’d like to maintain that

14 relationship.

15 They contemplate coming to us on fairly

16 short notice and saying, We need 750,000 pounds of steam an

17 hour, which is out of a million pounds of total capacity,
18 to make electricity in the generating plant that exists at

19 that station. We don’t know how often or when that might

20 be. But two years ago, I believe, the station ran for 30 or
21 31 straight days.
22 When that happens, it’s absoclutely essential

23 to us that it be done on a then-market-price of fuel. And
24" there are several reasons for that. The biggest one is that

26 || we can’t forecast. And because of the very large volume of
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fuel that will be burnod, if we’re wronqby even 5 percent
in our forecast, we could end up going bankrupt trying to

meet their needs if we’re just being paid 5 percent less

than the cost of fuel to us through some sort of a fixed

price or Commission mandated fixed price contract. It would
be tantamount to playing roulette, and we’re not prepared tof
do it. %

The second reason for that needing to be §
there is that one of our strategies to make the system work
is to become an attractive supplier of electricity during
those peak periods to KCP&L. And the more steps we can takeg
to purchase cheap fuel and increase the blend of coal versus
oil and drive the price of the fuel down, the more 1
attractive we are in their dispatch order, which is
fluctuating, as Mr. Rasmussen said, every day with the
prices on the grid.

And so if we can be in there at the lowest
possible competitive price, it may result in us having
additional steam sales to them. And that will help to againi
defer the maintenance and the staff costs so that we’ll be |
in a better position to offer competitive rates to the more
traditional commercial institutional space users.

So that contract is a vital part to the
economics of making the system work. We’re willing to take
the bet that at the end of five years, either they will
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other people or some conbination thereof. CI

something has to happen in that five-year period.

Wiih réspoct to the second contract with
National Starch, first of all, the factual situation iz that
the system last year sold approximately 800,000 Mlbs. of
steam and 400,000 of those Mlbs. went to National Starch and

8 the other 400,000 to the downtown system.

9 The impact on the plant operations is much ;
10 more disproportionate because National Starch is an :
1 essentially 24-hour-a-day, 365-day-a-year consumer and they
12 provide the base load that, for many of the points in time, !
13 would allow us to get coal in the system instead of gas.

14 The system cannot drop below about 75,000

15 pounds an hour and still burn coal. And with those two

16 contracts together, there are more than 4,000 hours where

17 the system is below that level. Without National Starch, §
18 you almost can never burn coal except the dead of winter.

19 And it doesn’t pay to put the staff in to do that, and we

20 remain in the death spiral.

21 With respect to why a fuel adjustment in

22 National Starch, National Starch is a subsidiary of

23 Unilever, which is one of the largest corporations in the
24 world. They are making in that plant a fungible commodity
25 which doesn’t have any brand identity. It’s simply sold at
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threat that occurred several years aqoiié that ﬁlant would
ba closed down and then starch would be made elsewhere. So
to retain those 1,200 jobs in the Kansas City area, they
need to know that they’ve got a competitive price of energy.

Their decision is either to enter into a
long-term contract with Trigen or to erect their own boiler
plants and go out and buy self-help gas at a market price.
And they’ve done their economics rather carefully. And
we’ve arrived at a contract which is attractive to thenm
because it forces us to burn the lower cost fuel, which we
anticipate to be coal, for at least 70 percent of the time.
And they believe they’re going to get a cheaper price of
steam from us than they could make themselves by burning
self-help gas. They absclutely insist that there be a
mechanism to adjust that over the period of the ten years to
what the market is.

Lacking that mechanisa, they will only enter

into a contract on a year-to-year basis. And we’re not

prepared to make this massive investment on the assumption
that 50 percent of our locad has an option to decide whether

to continue to be our load on a year-to-year basis. It justf
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doesn’t make economic sense.
k Q. How is Trigen proposing to purchase the
system, with what forms of financing?

A. Our Board of Directors, recognizing that the
system presently losas money and that the pro formas we have
reflect the same thing, has recognized that the system

cannot easily be purchased right now with any leverage. And

we’re proposing to buy it with equity 100 percent, and then,
as we achieve some of our objectives, return it to a more
normal leverage position. But we’re intending to purchase

it and make all the working capital out of equity. |

Q. So you’re talking, what, $8 1/2 million
then?

A. Yes, sir.

Q. With respect to the steam service agreement,

where would you be supplying the steam to Kansas City

Power & Light?

A, Inside the four walls of the plant at Grand
Avenue as it’s now all owned by KCP&L. The pipes simply run%
from the boiler plant and over to two existing and operable
condensing steam turbines. And the agreement contemplates
that we would supply steam to those turbines, would take
back from them condensate and also some steam that comes cffa
the turbines.

We would provide them with condenser water,
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only and we would be responsible*fot the éncillaries,
including all the fuel handling and ash treatment and so
forth.
So we don’t use our distribution systen.

It’s all right inside the plant. And we’re really simply
doing what they are able to do and have been doing with the
same contractual effect because if they decide to use that
capacity today, they will simply pay the cost of fuel and
the cost of labor to generate the extra steam; and that will
become a part of their electric generating costs. And in
our case, they will cause us to generate the steam, and the
contract, as negotiated, pretty much passes through those
costs based on FERC 501 definitions of fuel.

Q. Is there any other customer for this
particular use?

A, No. There’s not any other customer for
steam to make electricity. It’s only KCP&L.

Q. And was the agreement reached as a result of
arm’s-length bargaining?
A. Very much so.
Q. It took guite a bit of time, did it not, to
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reach the agreement that you have come up with?
A. It took a lot of time, but it’s a
complicated intermixing of tacilitieéfthcy'retain'and

facilities we’ll have. And it took a lot of trust that we

would be there to provide them with what they needed and

they would be there to take what we wanted. So it’s a
complex agreement that’s, I think, beneficial to both
parties. .

Q. And is entering into this agreement
necessary for your operation of the system?

A. It’s absolutely necessary to the extent thaté
without this agreement, I no longer have the economics that |
have been approved by my Board and we will not be allowed toi
purchase the system. l

Q. Would you enter into such an agreement if it
had no adjustment clauses in it?

A. Under no circumstances would we enter into
that agreement for the reasons that I outlined, but I’11
mention again.

We have complete doubt in our ability to
forecast the future prices. We’ve watched the prices of
fuel jump wildly around during the period of time that we
have keen in the business.

We understand that when KCP&L asks for
steam, that =many, many, sany dollars will change hands
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because the generation of enough steam for an 80-megawatt
power plant is a big revenue item relative to thjksizq;of“
this systen. ‘

If that’s being done on a fixed price,

nonadjustable contract that somebody who had more confidence
in the future than I have put together, the only thing we’re

certain of is that our forecast will be wrong. And we lose

either way. In one case, we’re too high priced and they
don’t buy the steam from us at all; and in the other case, %
we’re too low priced and we could literally go bankrupt in a:
month because of the volume of steam going out the door.
Keep in mind that our peak on the system for;

its other uses gets up to about 300,000 pounds, and that
only very briefly on days like today, and averages much
lower. And when KCP&L comes on the system, they’re looking
for 750,000 pounds 24 hours a day. So it’s much too big to
leave to chance and people that like to do forecasts.

Q. When the system peaks, it’s a winter peaking
system; is that true?

A. The system currently is a strongly winter
peaking system, the steam system. And the anticipated

requirement of KCP&L is the summer, not by contract, but by

past practice. Their electric system strongly peaks in the

sumzer. And we believe, from cur conversations with then,

that it will be the summer period when they are, in all
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probability, going to call on us for stean{ ,But they have
2 plqnty‘qt‘capacity in the winter because of their summer
3 peak.
4 Q. And is this beneficial to both Trigen and
5 its customers?
6 A. From Trigen’s point of view it provides the
7 extra soufce of revenue to defer the costs of operating the

8 plant and maintaining the plant and offers the possibility

9 to earn a little bit of money on the sale of the stean.

10 I might mention that from KCP&L’s point of
11 view, the reservation charge that we have agreed to amounts i
12 to about a fourth of the pool penalties for lack of the same%
13 capacity. So if just in one circumstance they were unable é
14 to have this capacity and they were deemed to be in short |

15 supply by the pool, which happened, I think, last year or
16 the year before, it would be four times as expensive to pay
17 the pool as we understand the rules. So we think, yes, it’'s

18 beneficial to them and it’s beneficial to us.

19 Q. Now, with respect to the National Starch
20 contract that you are negotiating at this time, it’s my
21 understanding you are not asking for approval of that

22 contract right now because it’s not completed; is that
23 correct?

24 A. I have to defer to the policy that the
25 Commission would like to go. The rate section of that

48




O b W MW

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

Misaownc Pblic Sorsice Commeission

o e

contract and the language is in basically final form. What
remains at issue between the two parties has to do with
guarantees in the event of default and how those things are
arranged.

I would hope that there is some way
procedurally that the Commission can deal with the concept
of approving the Starch contract with the rate structures
and the ten-year time period as proposed and leave it as a
final step for the Staff to review the final words of that
contract and make sure that it doesn’t raise any other
issues, which could happen as early as tomorrow and could
take longer. It’s a very important negotiation to both
parties. And Starch has said that they will, by the end of
the year, either enter into this contract or begin building
a boiler plant. So there is no more time. 1It’s not going
to stretch on beyond the end of this year.

Q. What you are asking then is that the
Commission approve the rate structures and the ten-year
period that are already agreed to between you and National
Starch?

A. If they could approve that and direct the
staff to just review the final contract for form, I think
that would be an ideal ocutcome.

It does force the issue that Staff has
raised to be dealt with, which we think is vitally
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the contract with half the sales on the system.

» N B D k)

ion, for any reason, finds that t .f*cannqgs-apprové

Q. The proposed contract~-the rate*structures‘
contain adjustment clauses; is that correct?

A. Under the proposed contract, it has been
determined between National Starch and ourselves what their
need for capacity is, and a number--in this case, it’s big
enough that we can measure at very sophisticated meters.

The number that’s been agreed to, I think, 75,000 Mlbs. an
hour.

And they have agreed to pay a base charge
before they ever take any steam for that capacity. And that

base charge has elements in it which are fixed, and it has

elements in it which increase with the Consumer Price Index

and elements that increase with fuel.

The notion that they have negotiated for is
that they want Trigen to'be‘responsible for the physical
quantity of inputs to make that contract work. And they
will be responsible for the general level of inflation, such |
that if we manage the business poorly and add ten people or :
pay the people above market rates, that’s Trigen’s problem, i
not theirs. But if there is rapid runaway inflation, they
understand that they would have to increase the salaries and

other prices if they had their own boiler plant and their
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own itaft;‘:And.uhat's been the basic nd tandihg

part of the contract. ‘

The second part o£5£ﬁe contract involves a
charge per Mlb. of steam that’s delivered to them at the
plant walls. They own the pipes to the plant. The meters
are at the plant. And that charge is set to fluctuate basedg
on Trigen’s actual cost of fuel and Trigen’s fuel mix. |

As a further protection to National Starch,

they have insisted that we guarantee we will use a minimum
of 70 percent of--we will produce a minimum of 70 percent of
the same steam to them with the lowest cost fuel, which at
the moment is coal, so that we can in no way become lazy and%
burn a fuel that’s easy. We’ve got to try to burn the
cheapest fuel.

Q. National Starch, it’s my understanding, is
located in North Kansas City?

A. Yes, sir. They’re across the river from
Kansas City. And they built, at their own expense some
years ago, a steam pipe from their plant and across a
railroad bridge and right to the wall of the plant.

Q. And they are not in your certificated

service area, are they? é
A. I don’t believe so, no.
Q. Or not the area that you’re reguesting at
this point; is that correct?
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National Starch without these adjustments, these

pass-throughs?
A. I must answer that question frem both
directions.

MR. DUFFY: Well, I’m going to object to him
characterizing the position of National Starch unless
there’s some foundation laid that he is authorized to speak i
for National Starch with regard to their contracting %
practices and philosophies.

- MR. FINNEGAN: Mr. Examiner, I believe he !

has been negotiating with National Starch for some time. I

think he should certainly know what their position is and

what they will and will not accept at this point.

EXAMINER FEE: Overruled.

THE WITNESS: I’A like to start with ;
an industry comment. One of the problems that the district
heating industry faces across North America is that we
generally don’t have process customers.

Process customers are sufficiently nervous
about what the cost and reliability of the service could do
to their main business that they tend to do that themselves
and therefore have control over it.

It’s a "man-bites~dog® kind of news story
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of all,‘what they’ve expressed té us as their concetns and
then tell you our concerns.

I think, without telling any secrets about
their process, let’s just put it at a range that energy is
between 8 and 12 percent of their product cost and that
other people in other jurisdictions with other electric
suppliers and other sources of fuel make starch.

As you know, the market for gas and oil
tends to level out across North America because they both
move pretty easily. And the option that they look at and
what they believe that their competitor companies will be

looking at is to burn gas or oil in their own boiler with

|

their own staff, and that will form the basis for the energy§

component of other pecple’s starch product.

In this case, they find this plant
attractive because they don’t have to put up any capital to
build a plant. They do not have a boiler plant. The plant
that they have has been gut —

EXAMINER FEE: Pardon me, sir.

What was the guestion? I thought yocu asked
him if he would enter into a contract without these
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t adjustment clauses? .
You're«not making it

EXAMINER FEE: Okay.

easy.

THE WITNESS: Let me try to get right to theé

heart of the matter from their‘point of view. They believe
that if they sign a contract at a fixed price of fuel, that
they have no assurance whatsoever that their product will
remain competitive and that therefore they would be able to
sell their product.

And they have stated that to us very clearly%
throughout the negotiations, that they find us attractive '

because we offer them coal, which a lot of their competitors

don’t have, but they will not enter into a contract in which -

we both bet on what the prices will be.

) And they’re not in such a contract now.
Their present contract, as approved by this Commission, has
a fuel adjustment clause in it. That’s the reason they
won’t enter into it. And it renders our rezson immaterial
because without them aqreeinq‘, we don’t have a contract.
But cur reascn is quite the other way arcund. As a

purchaser of 400,000 pounds of steam per vear, half the
output of the system, if we enter into the cbligation to
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relative to the size of the company.

2
4 || down, we couia'havc ¢aﬁ£¢rnd'v§gyfsuhntanﬁi&l;
5
6

And so we’ve got a total nonstarter from

7 both the purchasing side and from the contracting side. We

8 also, I might add, have found no examples of a process user
9 entering into a contract without that kind of adjustment g
10 anywhere. They may be there. We just have never found any.é
11 BY MR. FINNEGAN: g
12 Q. Could you then just summarize what you’re %
13 requesting from the Commission at this time?

14 A. We’re requesting that the Commission give us
15 a certificate to operate, approve our rates for the downtowni
16 as filed and amended today, and approve the steam sales i
17 contract with KCP&L and approve the ten-year steam service

18 contract with National Starch per the rates submitted and

19 per the general terms of the contract you have, subject to
20 final Staff approval when we have any contract between the
21 two of us.

22 Q. And if the Commission does not do all four
23 of these, there will be no purchase; is that correct? i

24 A. That’s correct. I don‘t have the
25 authorization to proceed cotherwise.
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MR. ENGLI ”uong,'yaar Ebner.
EXAMINER FEE: Ms. Young.

MS. YOUNG: Thank you, sir.

CROSS-EXAMINATION BY MS. YOUNG:
8 Q. Mr. Casten, are you familiar with the ‘
9 existing National Starch steam contract with KCPL? %
10 A. I have read it, yes. |
11 Q. And are you familiar with the regulatory
12 approvals section that I asked Mr. Rasmussen about this |
13 afternoon?
14 MR. FINNEGAN: Could I supply him a copy?
15 Do you want to mark it or anything? §
16 MS. YOUNG: No. ;
17 THE WITNESS: I can only answer that I‘ve %
18 || read the contract. Maybe you could be more specific. %
19 || BY MS. YOUNG: %
20 Q. Page 11, Section 13, "Regulatory Approval.” 3
21 A. Yes, I have it in front of me. Your
22 question?
23 Q- Does the new contract that you’re
24 negotiating with National Starch contain a similar provision

to Section 13 of the existing contract? |
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| not. Section A here says that 'Thi-~Agchacnt e s . are
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A. I don’t know whethe: it;has~tho‘30ction Ao

conditioned upon acceptance of this Agreement by the

Commission . . . ." And we’re here to ask for the

Commission to approve the new contract. If it helps to put

that language in, we’re happy to do so. We want the
contract approved by the Commission. Both parties want
that.

Q. And the next provision there in the existing.

contract indicates that the agreement is ". . . subject to
the terms and provisions of the Public Service Commission

Laws of the State of Missouri . . . and subject to the
|
4

jurisdiction and authority of the Missouri Public Service
Commission." |
Do you have such a provision in the contract:

that you’re negotiating with National Starch?

A. I simply don’t know if that provision is
there or not.

Q. Okay. 1Is it true that the existing Nationa1§
Starch contract is assignable to Trigen as purchaser of the
steam system?

A. My understanding is that National Starch has
tc agree to the assignment of that contract and it only 1:unszE
for another year. ]

Q. Did Trigen consider taking or seeking an
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assignment or seeking an extension of the tarné of the
original contract--the currently existing contract with
National Starch?

A. We considered that and rejected it. The

economics of us making the investment in the system are

i

dependent upon them being there for longer than the one-year

term. And we arrived through negotiation at a ten-year

term.

Q. Other than the term, were there any
provisions of this existing contract that kept you from
taking assignment and seeking some extension?

A. I think the answer is yes. There were
certainly a number of provisions which both parties felt
could be changed to the benefit of the deal. As to a
specific provision that we could absolutely not live with, I -
think it would be in the area of the rate structure where
the existing contract goes more to the notion that the
company is in the business of supplying steam as opposed to
our belief that we’re in the business of supplying the
capacity to generate the steam needs, and that therefore the
company was quite exposed in the event of National Starch
making major changes to its operatiocn.

Under the contract as negotiated, National
Starch agrees to some roughly $80,000 per month of a

capacity charge, whether or not they choose to use some
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steam and make starch. And that reflects what I described

earlier of our large commitment to gjfixqﬁ cost. And then
the steam becomes a variable part of what they do. Undir
the existing contract, I think that that’s a big hole.

Q. I asked Mr. Rasmussen some questions about
any provisions that may be in the steam service agreement as
to regulatory approval and authority. And I recall that, in

essence, he indicated that any such provision contained

an implicit reference to the Commission’s authority and
an indication of some negative consequences in the event of
Commission action. Do you recall those questions? Were youf

in the room? %
{

i

A. I was in the room and in the negotiation of
that contract. Yes, that’s my understanding of the
contract.

Q. Would a similar characterization apply to
the current status of the National Starch contract that is
under negotiation at this time?

A. I believe it would, yes.

Q. okay.

A, Could I amplify that a second?

Q. Sure.

A. National Starch really has no concern
whatsoever about what the Commission does with the rest of
the stear system and the rates and so forth. They simply
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said, "Here's whatﬂc can make t! eam for. Here’s what

re willing to pay. Take it or leave
From Trigon'c point of view, that taking of
that hnlt of the sales is vital to our strategy to be able

to offer competitive service to the rest of the people. And

it’s not a situation where you can say you should pay a

different price because we have gone through and sorted it
out. They’ve said, "This is our market price. If you like
it, fine. 1If you don’t, we’re going to build our own
boiler."

Q. Let’s go back to your "man-bites-dog"
analogy. You made a reference to the dearth of process
customers on steam systems in general.

Are there few or no process customers on
other steam systems due to the fact that they have or don’t
have a fuel adjustment clause?

A. By and large, every jurisdiction that we’re
familiar with except the state of Missouri has fuel
pass-throughs.

So I would have to say that the reason for
there not being process users goes beyond simply having a
fuel adjustment. The absence of a fuel adjustment is a
procblem, but there are other series of problems to get a
process customer. It’s a tough job to get a process

customer.




 correct?

A. fItthaqn'tSYet~been‘aqreed'to,bY?Néfiona1‘,ﬁ‘~'

Starch.

Q. And I believe you indicated that that could
happen as soon as tomorrow or at some later date, correct?

A. Yes,

Q. And so you can’t indicate today to the
Commission when a final copy of that contract may be
available?

- A. No, because we don’t have the
decision-making authority in our control.

Q. You did indicate that you want the
Commission to approve the ten-year term and the rates
portion of the contract?

A. Yes.

Q. Is Trigen prepared to provide that to the
Commission at this time?

A, I believe that we have provided that,
although perhaps not in an official filing. You do have--we
have sent on to Staff the contract as currently before both
parties, and we sent on the rate structure with all the
escalators. And they are not at this point under
negotiation. The remaining issues, as I said, have to do
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Q. Ana what I'm tryin
Trigen 1, prcpared.to place before thch¢

point, what'you do' have ready to provide ihto‘thc racord:in

this case. You know, the maximum that the Commission can
have available as it’s making its deliberations.

THE WITNESS: Can I just go off the record
and ask a question here of my good counselors?

EXAMINER FEE: Yes.

(Discussion off the record.)

THE WITNESS: We'’re prepared to submit into
the record the rate structure and the rate adjustment
provisions as presently negotiated and withhold the rest of
the contract until it is, in fact, agreed to.

MS. YOUNG: Mr. Examiner, would you like to

reserve an exhibit number for that, because I would suggest
that it should be included in the record.

EXAMINER FEE: Yes. Did you want to offer
this steam service agreement that you just had?

MR. FINNEGAN: Well, we passed it around. §
Nobody seems to have any desire. I would just as soon offerj

it, though, as an exhibit.

(EXHIBIT NO. 10 WAS MARKED FOR
IDENTIFICATION.)
EXAMINER FEE: The steam service agreement

&2




MR. DUFFY: Just so I’'m clear, what’s going

to come in as Exhibit 11 is public record portions of a
contract that will be supplied to all of the parties to this
case?

EXAMINER FEE: I don’t know if it’s the
public record portion of the contract. 1It’s the portion of
the contract that the gentleman thinks will not change. The
rest of the contract is still subject to negotiation.

Is that the current--

THE WITNESS: Yes, sir.

EXAMINER FEE: All right. He’s going to
furnish--

MR. DUFFY: May I voir dire the witness as
to whether that document that he is going to furnish as
Exhibit 11 is a public record or whether anybody has to sign
a confidentiality agreement regarding that? At this point,
I don’t know what Exhibit 11 locks like, smells like or
feels like; and I would like some indication on that.

THE WITNESS: I'=m making a judgment that
since National Starch allowed this contract to be a part of

&3




etary pracns on the

thn that q'u‘cation‘.‘

MR. DUFFY: Well, just so the record is
clear, KPL, I think, would be willing to enter into a
confidentiality agreement, if that’s a prerequisite to
looking at Exhibit 11, once Exhibit 11 is provided for the

8

9 record. Thank you. i
10 EXAMINER FEE: All right. They’re prepared i
1 to do so if you feel it’s necessary.

12 MR. FINNEGAN: All right. |
13 EXAMINER FEE: All right. We’ll move on.

14 MR. FINNEGAN: We’ll check with them then. .
15 MS. YOUNG: I have no further questions for %

16 the witness.
EXAMINER FEE: Mr. Mills.

1?7 ;
18 MR. MILLS: I have no questibns. é
19 EXAMINER FEE: Mr. Kelly.
20 MR. KELLY: No questions. |
21 EXAMINER FEE: Mr. Duffy.

22 MR. DUFFY: VYes, sir.

23 CROSS-EXAMINATION BY MR. DUFFY:

24 Q. Mr. Casten, you said that you were not aware
25 of any process users in situations where there was not a
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A, Yes, we understand there is a steam system.

Q. How many process users are on that steam
system? |

A. I have no knowledge of the St. Joseph
system. They are utterly inactive in our district heating
association.

Q. Have you ever heard of AGP or Ag
Processing, Inc.?

A. No, sir.

Q. Okay. Would the processing of soybeans
constitute--and of soybean oil, things like that, would that
constitute a process use of steam?

A. Absolutely.

Q. Would the cooking of dog food constitute a
process use of steam?

A. Yes, sir.

Q. Are you aware that St. Joe’s steam systenm
does not have a fuel adjustment clause and it has no rate
contracts with its customers, that its system is purely
tariffed steam?

A. Yes. I‘m further aware that they were the
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_ other way aréund, and thi: §aa a decision

year and a half. And I believe that the customers that you

:&\‘hﬁvt mentioned are preexisting and'that €hj\actiéns5az this

Commission were apparently not sufficient to driv.;tholc

customers into their own boiler plants as yet. My

experience would suggest that those customers are probably

looking at their own boiler plants out of fear that their
energy rates will go out of control. éurely my experience.

Q. Are you the same Thomas R. Casten that
submitted a memorandum to the Public Service Commission in
this case dated September 7, 19897

A, Yes, sir.

Q. You talk in this memorandum at Page 3 about
the reduction in the gross receipts tax from 10 percent to
4 percent or 4.5 percent. Let me ask you, is there some
provision somewhere where Kansas City has agreed never to
change it back to 10 percent?

A. My understanding is that serving city
government can’t make that kind of an agreement.

Q. So if the franchise gross receipts tax was
reduced to 4-point-something percent as a result of an
ordinance passed by the city council, then that same city
council can raise it back up to 10 percent if that city
council feels like it?

A. That’s ocur understanding, yes, sir.
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Q; You alia mention in thid‘iémd neuﬁrandun

about the fact that none of the five other systems operated
by Trigen in North America are rate ragulatcd.'kIsn't that A
the result of the fact that you have choseh to operate those
systems in states that do not have the regulatory rate
structure that Missouri has with regard to heating systems?

A. No, sir. In the state of New Jersey, the

statute specifically states that "The commission shall have
jurisdiction over . . . ." And in the enumerated list of i
things they have jurisdiction over is included the words
"sale of heat."

The commission in New Jersey has looked at

the statutes and decided that they could carry out their
regulatory requirements with respect to our district heating
system in Trenton, New Jersey, by approving the long-term
contractual rate structure, which is 20-year contracts with ;
private and government users, and by continuing to carry out
those functions that are specified; for instance, the
approval of debt instruments of over one year’s duration
have to go before the commission.

But they found that because the business was

in no way a monopoly and that the users all had competitive

scurces of energy, that they were prepared to leave the rate .
of return to market forces and act primarily to exert their k

influence over the financial health of the company with its é

:
{
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‘the New Jersey Commission is regulating your contracts, but

:,&‘dqht and the aa!ety and the cohtihota--the oo trnct form.

Q. So if I undcrstand what you' e tallinq me,

apparently not with regard to the allowed rate of return,
that the contracts have to be submitted for approval?
A. No. They required us to submit the form of

contract as a part of the original approval and then gave us'

the right to enter into those contracts without their
approval with other people, which we have since done.

Q. Based upon the form they approved?

A. There’s quite a bit of latitude on the form.
We’re able to change the form as well. They essentially
stayed out of the contractual process.

Q. Does the contract form have a fuel
adjustment clause in it?

A. The contracts all have a fuel adjustment and

all have a PPI or a CPI adjustment for labor and maintenance |

and a fixed portion.

Q. Do other utilities in New Jersey have fuel
adjustment clauses also?

A. Yes, they do.

Q. Have you previcusly supplied a copy of any
part of the National Starch contract or what you’re
propesing to supply as Exhibit 11 to KPL or any party to
this case other than the Staff?
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A.

Q. So it would be fair to say that KPL hasn’t

seen any part of the National Starck contract, the one
that’s under negotiation?

A, Not from us.

Q. Let me direct your attention to Section 4.2
of your proposed rules and regulations, Sheet 15. I think
this is Exhibit No. 7. Counsel will have to supply you with
a copy of that. Let me know when you have that in front of
you.

A. It starts with "Other Sources"?

Q. Yes, sir. Can you tell me what safety
reasons exist for Trigen needing the provisions--needing the
words "or other heat supply" in that tariff language? What
safety reasons exist?

A. That provision is not there for safety
reasons primarily.

Q. Is it there primarily for economic reasons?

A. That provision is there because our tariffs
are predicated upon customers who use their full locad from
us. If they don’t use their full lcad from us, there’s a
possibility that they can buy interruptible gas, a cheap
boiler, use that until the gas company interrupts, and then

take a little bit of service from us or do other things that |

were not intended in the rates.

&3
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if they cdntnnglgto sonn‘othpr:sourcps,‘th'yfhva;to

us of that and that we have tho right‘to eithet éay;"ﬁg

don’t approve of that; and if you’re going to go ahoad,‘fou
can no longer have service from us under this tq:ifg;f or to
say, "We understand and we approve of that." I can giveiyou
an example if you’d like. .

Q. A possible impleméntation of that tariff
would be that if another heat supply was being used by your
customer, you could insist on ehforcing this in terms of
telling that customer he has to disconnect from that other
heat supply; is that correct?

A. Based on the stipulations this wmorning, I
don’t currently have before this Commission an alternate
rate structure to put that customer under. It would be our
intent to come up with an alternate rate structure Hhicﬂ the
Commission could approve so that cur action would not be to
say, "You must disconnect,® but our action would be to say,

"You are nc longer eligible for the full service rate

|
i

structure. And if you want to continue to take service, you

have to do it under this less than full service rate
structure,® which, I think, is a common thing for all of us.
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turn his gas off. sa cept.
Q. What I’m hearin ;youfday id>-Ljp1 )
you would have the right to enforce that tariff to tell that

customer to disconnect from that other heat supply. You'’re
describing a temporary situation that you don’t have another
rate to put him on?

A. Well, throughout all of our experience, we
don’t find the right, quote, unquote, to disconnect a
customer is ever an effective right. 1It’s a theoretical
right. But when you get to taking steam away from a
customer, the Commission will intervene or somebody and it
won’t happen.

So what we’re seeking to protect here is to
prevent us from giving somebody the full service rates for
what is not full service, which is therefore cheating the
system. I think it’s exactly analogous to you having
an interruptible gas rate which is cheaper than a firm gas
rate and if a customer doesn‘t interrupt, he gets thrown
right onto the firm gas rate and pays a different price.
And that’s exactly what we’re proposing to do with this
clause.

Q. Are you saying then that you would not
insist on the customer disconnecting from his other source
80 long as he pays the full tariff rate under your tariff?
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Q. ‘whaf rotufh on equity is authorized or

implicit in the rates that you are proposing?

A. 2 percent the first year. Want to buy a

piece?

MR. DUFFY: I ask that the last remark of

the witness be stricken.

That’s all the questions I have.

EXAMINER FEE:
MR. FINNEGAN:
EXAMINER FEE:

issues are now.

Do you have. any redirect?
No.

I’ve about forgot what the

Will you have a witness that can tell me

where the adjustments are, automatic adjustments are, or do

I have to ask him?

MS. YOUNG: I will have a witness who can do

that.
EXAMINER FEE:

excused.

Thank you. The witness is

'(Witness excused.)

EXAMINER PEE:
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(EXHIBIT NOS. 12 AND 13 WERE MARKED FOR

EXAMINER FEE: The hearing will come to
order, please. :

There being no objection from the parties,
we have marked and will receive as Exhibit 12 the contract
between Trigen and Kansas City Power & Light, which is the
subject of one of the proceedings.

(EXHIBIT NO. 12 WAS RECEIVED IN EVIDENCE.)

EXAMINER FEE: Ms. Young.

MS. YOUNG: Thank you. The Staff would call
Mark Oligschlaeger to the stand.

EXAMINER FEE: A memorandum from
Mr. Oligschlaeger has been marked as Exhibit 13.

(Witness sworn.)

MARK L. OLIGSCHLAEGER testified as follows:
DIRECT EXAMINATION BY MS. YOUNG:

Q. Would you please state your name and
business address for the record.

A. Mark L. Oligschlaeger, Post Office Box 360,
Jefferson City, Missouri 65102.

Q. Would you please state by whom you are
employed and in what capacity.

a. I'm employed by the Missouri Public Service
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Q. ;Do you have with yOﬁka copy 6fka é@ﬁér§
dated December 6, 1989, from yourself‘tb D&le Johanben,fﬁ
which has now been marked as Exhibit 13 in this case?

A. I do.

Q. And can you identify that document as the
memo which you sent to Mr. Johansen which was subsequently
filed with the Commission in these cases for purposes of
stating your recommendation in the cases to be heard today?

A. This is that document, yes.

Q. And were you also in the hearing room today
when the stipulation was read into the record by Mr. English
and I made some comments conéerning the Staff’s |
recommendation on rates?

A. Yes, I was.

Q. And, as conditioned by that stipulation, do
you wish to have Exhibit 13 received into the record today
as your testimony in this case?

A. I do.

MS. YOUNG: I have no further gquestions. I
would tender the witness and offer the exhibit.
EXAMINER FEE: MNr. Nills.
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MR. MILLS: I have no objections to the
exhibit, and I have no questions for the witness.
EXAMINER FEE: Mr. Duffy.
CROSS~-EXAMINATION BY MR. DUFFY:
Q. Mr. Oligschlaeger, do you know whether there

are other steam systems in Missouri?

A. I know there are other systems, yes.
Q. Could you list those?
A. There is a system in St. Joseph, Missouri,

and I believe there’s a central steam heating system in
St. Louis, Missouri, also.~

Q. Which ones of those, if any, are regulated ;
by the Public Service Commission?

A. The St. Joseph steam system is rate

regulated by the Missouri Public Service Commission. I’'m
not sure of the extent that we regulate the St. Louis systemé
at this time. ;

Q. To your knowledge, do any of the rate
requlated steam systems have the right to enter into
unregulated contracts for providing steam service?

A. Not to my knowledge.

Q. Are there any regulated utilities that have
the right to enter into unregulated contracts to provide the
type of service that’s otherwise regulated?

A, Not to my knowledge.
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CROSS-EXAMINATION BY MR. FINNEGAN: e ,

Q. Mr. Oligschlaeger, with reference to
Exhibit 13, it’s my understanding thét, as a result of the
stipulation this morning, you’ve changed your position on
some of your proposals regarding the proposed rates?

A. Yes. Staff’s position on the level of rates
to go into effect upon Trigen’s operation of the business,
if that is indeed accepted by the Commission, would now be
as stated in Option No. 2 in the memorandum from Dale W.
Johansen to the case file.

Q. That’s not an exhibit at this time, though,
is it?

A. No, it is not.

Q. With reference to your position on the
banked pollution credits, you have not changed on that, have
you?

A. No. There is no change in that position.

Q. And you are recommending that they do be
transferred to the Trigen company?

A. Yes, if the sale is approved.

Q. Yes.

MR. FINNEGAN: That’s all the guestions I

have.
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evidence.

IDENTIFICATION.)

MICHAEL W.

DIRECT EXAMINATION BY MS.

MS. YOUNG: No. Thank you.

EXAMINER FEE:

(Witness excused.)

EXAMINER FEE:

(EXHIBIT NO.

MS. YOUNG: The Staff would call Michael W.
Straub to the stand.

(Witness sworn.)

MS. YOUNG: Would you like to go off the

record to mark some exhibits?

EXAMINER FEE:

(Discussion off the record.)

(EXHIBIT NOS. 14 AND 15 WERE MARKED FOR

EXAMINER FEE:

marked Exhibit 14, and his testimony in the St. Joe Light &
Power case has been marked Exhibit 15.

STRAUB testified as follows:

78

Any redirect?

The witness may be excused.

Exhibit 13 is received in

13 WAS RECEIVED IN EVIDENCE.)

The memcorandum has been
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uiahacl W. Straub, Pcst otfice ‘Box 360,~

Jct:eraon city, Missouri 65102. :

Q. And by whom are you employed, Mr. Straub,
and in what capacity?

A. I’'m employed by the Missouri Public Service

Commission as a Rate and Tariff Examiner.

Q. How long have you been employed by the
Public Service Commission?

A. Since 1970.

Q. Do you have before you a copy of a
memorandum in your name to Dale Johansen dated December 8,
1989, which has been marked as Exhibit 14?2

A. Yes.

Q. And can you identify that document as the
memo which you sent to Mr. Johansen and which was
subsequently filed with the Commission for purposes of
stating your recommendation in the dockets that are being
heard tcday?

A. Yes, this is the document.

Q. Alsc, was the cover memorandum which was

sent by Mr. Jchansen to the case files in essence a summary
and transmittal of your memcorandum and Mr. Oligschlaeger’s
memorandum which was marked as Exhibit 137
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A.

Q.

in this case?
A.

Q.

received into evidence today as a portion of your testimony

Yes.

Is it your desire that Exhibit 14 be

Yes.

Oon Page 2 of your memorandum which has been

marked as Exhibit 14, there is a term "current requlatory

requirements".

A.

Q.

Do you see that term?
Yes, I do.

Could you please explain what you’re

referring to by the term "current regulatory requirements"?

A.

There are basically four items that go into

the current regulatory requirements pertaining to adjustment

clauses. One of them would be the UCCM case. The second

one would be the St. Joe Light & Power Case No. HR-88-116.

The third was the Southwestern Bell Company Case

item.

Qo

And advice from counsel would be the last

Let’s go to the first item, the UCCM case.

§

Were you personally involved in activities of the Commission

in dealing with the ramifications of the court’s prohibition

of the fuel adjustment clause in that case?

A.
Q.
a.

Yes, I was.
aAnd what was your role?

I was one of the primary Staff members
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involved in rolling ~ :
out the fuel adjust t of the tariffs at that tim

h&ppqnad in October of 1979.

Q. And, as you went through that procei-, were
the fuel adjustment clauses only for residential customers
eliminated?

A. No, not at that time. The fuel adjustment
was eliminated for all regulated electric companies in the
state of Missouri for all customers.

Q. And why were commercial and industrial
customers’ rates also changed to remove the fuel adjustment
clause?

A. It was felt that, if we were to recommend to
eliminate the fuel adjustment only to residential customers,
that the industrial intervenors would immediately file an
appeal and also try to get the fuel adjustment eliminated
for them as well.

Q. And what was the basis for that feeling that
you mentioned?

A. Well, the industrial intervenors were a
party to the case, as in almost all rate cases that were
geing on at that time. They were involved in the process as
much as the Office or the Public Counsel, the Staff, and
UCCH.

Q. And, in the course of that involivement, did

a1
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‘hthqy indicate their intentions if the fuel adjustm@ﬁt clause

were not eliminated for their service also?

A.

Q.
steam case back
proceeding?

A.

rate design in that case.

Q.

No. 15, which is, on the cover sheet, indicated to be your

direct testimony in that case?

A.

Q.

your recommendation as to the fuel adjustment clause?

A.

the fuel adjustment clause with the exception of the first

two and a half pages.

Q.
recommendation?

A.

Yes, they did.

Turning now to the St. Joe Light & Power

in 1988, what was your role in that

I was a Staff witness that pertained to the
And do you have before you a copy of Exhibit

Yes.

And where in that testimony do you address

Let me see. Most of the testimony addresses !

Okay. And what was your basic

My basic recommendation was to eliminate the

fuel adjustment clause.

Q.

And how was that recommendation received?

what was the resclution?

a.

The case was stipulated to. And the company

and all parties agreed to eliminate the fuel adjustaent

82
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1 clause.

Q. And did the Commission adopt that
stipulation?

A. Yes, they dia.

Q. Let’s turn now to the Southwestern Bell

N o s W N

Telephone Company Case TC-89-14. In what way did the
7 Commission address an area that you felt is determinative or

8 appliés here?

9 A. They primarily addressed a CPI adjustment |
10 factor. There was a great deal of evidence presented on the |
11 CPI automatic adjustment clause, and the Commission devoted
12 a number of pages of its Report and Order to that as well.
13 And the Commission rejected the idea of a CPI automatic

14 adjustment clause.

15 Q. What do you understand have been the bases

17 that?

18 A. Most of the concern was their legal ability
19 to have one in the state of Missouri, any type of automatic
20 adjustment clause. That tied back to the UCCM fuel

21 adjustment case.

22 Q. Now, do any of these sources that you’ve

23 mentioned deal with the use of a fuel adjustment clause in
24 contracts as opposed to in tariffs or other types of

25 automatic adjustment clauses in contracts as opposed to
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thgytinn. To my knéﬁiedgé; Qvnr&thing was
that I‘ve discussed. | '

Q. Okay. Is there anything that you’re aware
of that you have been presented or reviewed that would lead
you to believe that contracts should be treated differently

from tariffs in regard to automatic adjustment clauses?

A. No. In my opinion, whether a rate is |
determined from a contract or from a tariff, it still has to?
abide by the rules and regulations of the Commission as we11§
as the rules and regulations of the company on file with the;
Commission.

Q. Now, your recommendation indicates that the
Staff has problems with certain automatic adjustment clauses
included in the two contracts that are in issue today,
first, with Kansas City Power & Light Company and, second,
with National Starch. It’s alsc been indicated on the
record that the Staff has been provided with a recent draft
of the National Starch contract. Has the Staff also been
provided a copy of the KCPL steam service agreement?

A. Yes.

Q. And based upon a review of--let’s take the
KCPL agreement first. WwWhat types of adjustment clauses are
contained therein that raise the concermn?
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A, Okay. Hang on just a minute. Let me find
it.
The steam service agreement has a fuel
adjustment clause, a CPI adjustment clause, some form of an

electricity adjustment clause, and~-I’m not certain if it

has a chemical adjustment clause or not. I have it in one |
note and not in another. E

Q. If I may, I’ll provide the witness a copy of |
Exhibit 12 to Exhibit 12, which is the steam service |
agreement which has been marked and received.

And, if you could, I’d like you to review
the document and point out where in that document the
Hearing Examiner and the Commissioners could go to see the
specific language that represents these adjustment clauses
that you’ve mentioned.

A. Oon Page 6 of Exhibit 12, under Section 7,
Subparagraph A refers to ". . . costs of fuel as defined by
FERC Account 501 and electricity attributable to the supply
of steam, cooling, and condenser cooling water to the
Company . . . ." Subparagraph B is a steam capacity

reservation charge, and it is the CPI adjustment factor.

Q. And at what point and in what manner is the
CPI adjustment applied?
A. The CPI adiustment is applied after~--pardon

me. The steam capacity charge is ®. . . 865,000 per month
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‘§h¥§3§h May 31, 1991. \

$56,875 per month, multiplied by the ratio of the current

CPI-U to the CPI-U of June 30, 1989."

Q. Thank you.

Do you also have a copy of the draft
National Starch contract?

A. Yes.

Q. Okay. As I ‘ask you questions about that
contract, I’d like you to keep in mind that it has, No. 1,
not been placed in the record yet; No. 2, that there may be
some confidentiality aspects to that contract. But if you
could try to answer my questions without providing too many
specifics but enough to place in the record the
objectionable portions thereof.

A. Okay.

Q. Where in the National Starch contract or
schedules would we find the automatic adjustment provisions?
And if you could just very briefly describe what those are.

A. Of the National Starch contract, Schedule A,
there are three adjustment clauses. One would be a fuel
adjustment. Ancther would be a water adjustment, and a
third would be a CPI adjustment.

Q. And in what portion of the charges is the
CPI adjustment found? Is that under a specific category?

A. That‘s under the service charge as well as

1




s I have for the

Exhibites 14 and 15 into the recbrd.

2

3 ) s ;

4 witness. I would tender hin for cross-examination and offer
5

6

EXAMINER FEE: Mr. Mills.

7 MR. MILLS: Yeah, I have a question.

8 CROSS-EXAMINATION BY MR. MILLS:

9 Q.  Mr. Straub, are you familiar with the

10 currently effective agreement between KCPL and National

11 Starch, which has been marked as Exhibit 10? %
12 ' A. I have seen the agreement. i
13 Q. Does that agreement contain a fuel é
14 adjustment clause? i
15 A. Yes, it does. %
16 Q. And was that agreement approved by the

17 Commission?

18 A. Yes, it was.

19 Q. Why was a fuel adjustment clause alloﬁed in

20 that agreement?

i

21 A. I don’t know why Staff recommended that that |

22 agreement not be suspended.

23 MR. MILLS: Thank you. That’s all I have.
24 EXAMINER FEE: Mr. Duffy.
285 CROSS-EXAMINATION BY MR. DUFFY:
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Q. Mr. Straub, I believe you indicatod you’re
familiar with the last St. Joe Light & Power steam case.
Can you tell me whether there are any process gas users on
the St. Joe steam system?

A. I heard testimony earlier that there was.

Q. Is it correct that all of the steam provided!

by St. Joe to its steam customers is pursuant to tariff,

that there are no rate contracts?
A. That’s correct.
Q. And those tariffs have no fuel adjustment ori
CPI-type escalators in them; is that correct? ?
A. That'’s correct. i
Q. To your knowledge, is there any utility |
regulated by the Public Service Commission that has a
provision in its tariffs that would allow that company to %

refuse service to a customer because that customer was

taking a competing type of utility service?

|
i

A. No, there is not. There may be a provision
where the customer would go to a different rate schedule butg
certainly not to remove him from the systen. |

Q. And I take it then there’s nothing that
would ban that customer from utilizing a different heat
source or utility source?

A. That‘’s correct.

MR. DUFFY: I think that’s all I havs.
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CROSS~EXAMINATION BY MR. FINNEGAN

Q. w1th‘respéct to the current regulatory
requirements that you referred to, you listed the Uccx case.
And I believe you indicated that the court in that case
decided that the fuel adjustment clause should not be in
residential tariffs; is that correct?

A. The case, it’s my understanding, only
addressed residential customers; but all the reasons given
by the Supreme Court were applicable to all customers.

Q. But the case specifically applied to only
residential customers?

A. That’s correct.

Q. With the st. Joe Light & Power case that you
indicated you testified in, that was a stipulated
settlement, was it not?

A. That’s correct.

Q. So the issue was not decided?

A. By the Commission.

Q- By the Commission. And the parties, as
usual, reserve all rights and decide that they are agreeing
to nothing, is that correct, except for the final figures?
Is that correct? They don’t take--the parties do not give
up any of their positions; is that correct?
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correct?

O © © N O O & W

customers?

custoner.

And that involved tariffed rates?

That’s correct.

The Southwestern Bell Case TC-89-14, when
the Commission disallowed the CPI adjustment, that was also

on the rates for residential and business customers; is that

That’s correct.

Tariffed rates?

Correct.

You are aware in this

is requesting fuel adjustment clauses in contracts with

That’s correct.

And that the customers that they’re dealing

with are--would you consider sophisticated customers?

case that the company

I would consider them knowledgeable in their?

energy requirements.
Kansas City Power & Light, for instance,
would be a sophisticated customer?
handle its own in dealing with a utility?

I would say they are a knowledgeable

How about National Starch?

S0

It would be able to

é
|
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A.  Yes. Thay'ra knowledgeab
Q. And ‘do both Natia‘al starch: nd Kansas city
Power & Liqhtkhave other alternatives 1n taking stean fram

Trigen?

A. I don’t know if they have other alternatives

in taking steam.

Q. "From Trigen," I said. |
A. From Trigen?

Q. Yes.

A. It’s my understanding that Trigen is going

to be the only supplier of steam. |
Q. All right. Can Kansas City Power & Light
get its electrical requirements elsewhere and not even

operate or purchase steam from the Grand Avenue Station?

A. Yes, they can. ;

Q. And can National Starch put its own boilers |
in?

A. Yes, they can.

Q. Or they can perhaps purchase gas?
A. Yes.
Q. Do you have any legal authority that yocu can

rely on that does not allow the fuel adjustment clause to be

applied to industrial customers?
MS. YOUNG: Objection. It calls for a legal

conclusion.

21




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

e

EXAMINER FEE: Sustained.

BY MR. FINNEGAN:

Q. Could you explain what rights of National
Starch and KCP&L, or other steam customers, that the Staff

feels it’s protecting by recommending against these

contracts, the National Starch and the KCP&L contracts?

A. Wwhat rights of other customers? é

Q. Of National Starch, KCP&L, and the other %
customers.

A. I think it’s a question cf the rights of alli
the customers. Automatic adjustment clauses have |
historically been eliminated by.the Commission for numerous
reasons, most of them being legal at this point. I don’t 2
think it’s a question--

MR. FINNEGAN: Objection to the use of the
word "“legal®™.

EXAMINER FEE: Sustained.

THE WITNESS: I think the rights of all the
customers involved.
BY MR. FINNEGAN:

Q. You heard testimony, did you not, that there

will be no steam system if these contracts are not approved?

A. I’ve heard that testimony, ves.
Q. Iz that beneficial to the customers not to

have a steam system?
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Q.  So the Staff is recommending then that;tnéfe
be no steam system in the future? |

A. No, we’re not recommending that at all.
We’re recommending there not be any automatic adjustment
clauses.

Q. Well, if it’s such that, if there are no
automatic adjustment clauses, there would be no steam
system, what’s that result in?

A. I think that results in one person’s opinion
that there wouldn’t be a steam system. You’ve talked like,
without a fuel adjustment clause, there is no life. There
has been life after the fuel adjustment clause in the
electric industry in Missouri, as well as the steam industry
in Missouri.

The companies have a right every day to file
an emergency case if they feel their earnings are getting so
low that they cannot stay whole. They have a right to file
a rate case at any time they so choose to ensure that their
earnings are at a level that benefits both the stockholders
and the customers of the company.

Q. What’s been Kansas City Power & Light’s
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ence when they’ve filed for rate ‘1ncgéa efsf?mr :stof:am

ustomers?

recommended that they try to sell the system.
Q. Are you aware that, if KCP&L is not a
customer and if National Starch is not a customer of Trigen,

that there will be no steam system?

A. I have heard that in testimony.
Q. Do you believe it?
A, I don’t know.

Q. Do you think that this company can operate
on its own without those two customers?

A. I believe they could operate without
adjustment clauses. They may not be able to operate without
those two customers.

Q. Are you aware that the--well, let’s see.

The other steam system in this state is owned by an electric

utility too, is it not?

A. St. Joe Light & Power are you referring to?
Q. Yes.

A. Yes, they are.

Q. And have not the customers of St. Joe

Light & Power or Kansas City Power & Light been subsidizing
electric customers and subsidizing steam systems?

o4

A.  The last rate they filed for, I think Staff

came in with a substantial revenue requiremeht; It was £1$0~

i
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facts in evidence regarding subsi

28 speculation. ;
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2
3 steam systen. _
4 EXAMINER FEE: Sustained.
1 5 BY MR. FINNEGAN:
l 6 Q. Kansas City Power & Light and sSt. Joseph
' 7 Light & Power have other operations, do they not?
| 8 A. Yes, they do. 5
' 9 Q. They operate electric systems? |
10 A. Yes, they do.
' 11 Q. And do not their electric systems--are they ;
' 12 not much larger in scope and in revenues than their steam |
13 operations?
' 14 A. Yes, they are.
15 Q. Trigen, as you know, will operate one type
' 16 of company, will it not? :
l 17 A. That’s my understanding, yes. :J
’ 18 Q. .It will be a steam customer? W
' 19 A. A steam company, yes. |
k' 20 Q. A steam company. And, whereas, if their
l 21 rates were to fall below a certain level, they may go
, 22 bankrupt; whereas Kansas City Power & Light or St. Jce
' 23 Light & Power would not?
. 28 MR. MILLS: I object. That calls for
[
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And, to my knowledge, the Commission has never'allbhed a

utility to go under.

BY MR. FINNEGAN:

Q.

If the rates are not competitive--especially

in the steam area, if rates are not competitive, do

customers have alternate sources?

A.

I think, as a general rule, customers always

have alternatives.

.Q.
alternative?

A.

Qo

For a telephone customer, what’s his

To do without.

And how about an electric customer? What

does an electric customer do?

A.

Q.
his own?

A.

Q.
is this--

A.

depending upon the location of the residence.

He can generate his own.

A residential electric customer can generate

The technology is there, ves.

Is it realistic that ycu’re saying this or

Financially, it may not be realistic,

26
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the woods, it may be viable.

Q. Well, would you admit that--would you agree
to this, that in Kansas City where this system is going to

operate, there are alternate sources of heating power

available?
A. Yes, I would agree. f
Q. Would you say that there’s gas available? i
A. Yes. |
Q. Both from Kansas City Power & Light as a
tariff gas or--I’m sorry. --from KPL as a tariff source or

from KPL as a transporter of gas?

A. I would definitely say, yes, as KPL as a
customer. I’m not in the gas division of the Commission, sof
I’'m really not up on transportation and where it stands
today. But I would concede, if they can do it, then, yes,
they could be served by both of them~--or both ways by the
company.

Q. And does not Kansas City Power & Light
Company provide electricity as a source of heat? §

A. Yes. |

Q. And, if the rates for steam are not : |
competitive with the rates for gas or electricity or perhaps % i
oil--0il is alsc ancther source of heat, is it not? |

A. Yes, it is.

Q. -=-then can a cospany continue to survive?
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miml. decision as well as assphysical dnci- on on.
whether he can physically have this hoating source availabla
to him or not.

Q. The fype of customers that take steam from
Kansas City Power & Light, are they residential customers?

A. No. 1It’s my understanding they’re usually
larger commercial buildings in the downtown area. There may
be some residential buildings, but it’s supplied on a large
customer basis.

Q. And do not these larger buildings, just by
the fact that they’re larger, have a better opportunity to
change sources of heat than a residential customer would
have?

A. I would agree they probably have more
options available to them.

Q. In the UCCM case, was not the electricity
being supplied as a monopoly source of power?

A. Well, you know, in Missouri we have three
primary electric servers. We have regulated electric
utilities; we have cooperatives; and we have municipal
electric companies. We have had many instances where one

customer could have his choice of any of those three. So

28




when you say "a poly," it may not be in the tru
of the word. o

Q. In the middle of downtown Kansas City, do
you have a choice of electric companies?

A. No, you don’t, |

Q. In most places, do you have a choice of

electric companies?

A. Geographically, in most areas of the state,
I would say you may have, yes.

Q. Do most customers have a choice?

A. Probably not.

Q. Because most customers are in large
metropolitan areas, are they not?

A. That’s correct.

Q. And there is no rural electric co-op or
municipal serving those areas?

A. Generally not. That’s true.

|
|
|
1

Q. You mention, with reference to the UCCM
case, that you thought--or the reason the staff or whoever,
the parties, went and extended the prohibition against fuel
adjustment clauses was because industrial intervenors may
protest in the next case or at some time; is that correct?

A. If I understand your gquestion, you’re asking
me if that’s why the adjustment was eliminated on all |

customers?
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applied to all customers. So if we would have just

A.  Well, at that time the fuel adjustment

eliminated it for the rosidential customers, we would have

had to go through another hearing process and develop a fuel

adjustment clause simply for the commercial and industrial
customers. So they would have had an opportunity through

that mechanism, I would assume, to appeal that decision.

Q. So that’s why ycu eliminated it for all?
A. Yes.
Q. In this particular case, do not the

industrial customers, Kansas City Power & Light and National;
Starch, want the fuel adjustment clause? é
A, I don’t know if they want it or not as é
customers.

Q. Are they not bargaining for this in their
contracts? ‘

A. They’re bargaining for it, but that may be a
position that they have given up in order to get something
else. )

Q. In your consideration, did you take into
account the fact that both National Starch and Kansas City
Power & Light are being served ocutside the service area?

A. National Starch, it’s =y understanding, is

taking service within the service area of the company. They
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A. Are you talking about the processing~pldnt,
or are you talking about the metering point?

Q. I’'m talking about the--

A. The plhnt?

Q. --the location of the Grand Avenue Station
itself. If you look at this map, do you see where these
lines are?

A. Yes.

Q. This is where the service area is. Is Grand
Avenue Station outside the service area or in it?

A. It’s outside.

Q. Okay. So where is Kansas City Power & Light
receiving that service?

A. Outside the service area according to that

Q. And do you know where the National Starch
pipe comes in? On the north side?

A. I’m not certain which side of the building.
I was up there and they told me, but I really don’t remember
which side it came in. I think it came in from the river
side, so that would be the north side.
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be to Staff’s bencfit to rocounnnd that the service area be

amended to include Kansas City Power & Light and the
National Starch metering point.

Q.

Do you realize that a service area is
Place where a utility holds itself out to provide service to
all customers?

A. Yes.

Q. The service provided that--proposed to be
provided to National Starch and to KCP&L is under contract?

A. Yes.

Q. They’re not holding themselves out to serve
all the public, are they?

A. In my opinion, they’re serving them outside
of the service area and they shouldn’t be. That doesn’t
remove them, in my opinion, from the Commission’s
jurisdiction.

Q. You are not an attorney; is that correct?

A. That’s correct. I am not an--

MR. FINNEGAN: I ask that that be stricken,

your Honor.

MS. YOUNG: If I may respond. He stated it

ig2




as an cpinicn;‘

EXAMINER PEE:‘¢Thc}r§ﬁu§st;to,nt:iko w‘;; be |

: denied.
MR. FINNEGAN: All right.
Could I have just a couple minutes or a
minute here?
EXAMINER FEE: Yes.
(EXHIBIT NO. 16 WAS MARKED FOR
IDENTIFICATION.)

MR. FINNEGAN: That’s all the questions I

EXAMINER FEE: Mr. English.
MR. ENGLISH: Just a few questicns, your
Honor.
CROSS-EXAMINATION BY MR. ENGLISH:
Q. Mr. Straub, to your knowledge, does KCPL’s
present steam tariffs contain a fuel adjustment clause?
A. Yes, they do.
Q. Mr. Straub, were you in the room when
Mr. Rasmussen was on the stand earlier today?
A. Yes.
Q. Did you hear him state to the effect that

KCPL was willing to sign the steam service agreement, which

has been identified as Exhibit 12 to Exhibit 12?

aA. Yes.




Q. Have you read the steam service agreement?

A. - Yes.
Q.
to the rates?

Does it allow for a hearing before a change

A. Let me get it cut again, please.
Q. Sure.
7 A. Yes, at Section 14.

8 Q. Let me rephrase my question to make it more

clear. Does Section 7 of the agreement, which deals with

the automatic adjustment clauses, provide for a hearing

before Trigen can adjust its charges to Kansas City Power &

12 Light under Section 7?2

13 A. I don’t see anything in Section 7 about

Commission approval.

15 Q. Earlier, in your conversation with your

counsel, you enumerated certain items of cost that Section 7

17 treais. In your opinion and based upon your experience here

18 with the Public Service Commission, does Section 7 treat or
19 encompass all of the costs that Trigen will incur to provide
20 steam to KCPL?

21 A. I don’t know if it encompasses all the

22 costs. But, cbviously, it is the rate that they will ke

23 charging other than the minimum annual purchase.
24 Q. In your review of the contract, did you see
25 any incentive toc Trigen to keep down fuel costs, if you can

ics
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recall one way

Q. nr.strauh, then if the stcan sctvice
agreement allows Trigen to changelfates tokaPL'ﬁifhout‘a~/
hearing before the Commission and if it doesn’t consider all
of the costs that Trigen incurs and if there is no
incentive, except in the terms of the contract, for Trigen
to keep its fuel costs down, if all those are true and if
KCPL is willing to sign the steam service agreement, why
shouldn’t KCPL be allowed to enter into this arrangement if
it’s agreeable?

A. I just don’t believe, in my opinion, it’'s
allowed under the current regulatory environment. I think
I’ll leave my answer at that.

MR. ENGLISH: Thank ycu, Mr. Straub.
No further questions, your Honor.
QUESTIONS BY EXAMINER FEE:

Q. Before I give you an opportunity for
redirect, I want to ask you: If, as a result of these
proceedings, Trigen filed tariffs for Commission approval,
are you the Commission Staff perscn that would probably
review those tariffs and recommend approval or disapprcval?

A. Yes.

Q. Can you tell me if the tariffs that have
been filed by Trigen as Exhibits 6 and 7 would probably be
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~top of the page.

With the exception of the nuibir
I believe they have incorrect numbers at

the top of the page.

Q. But, other than that, the features--the
substance of those tariffs would probably meet with a
recommendation for approval?

A. Yes.

Q. Then the staff’s objection is, No. 1, the
automatic adjustment features of the contract between Trigen
and KCPL for steam sales; is that right?

A. That’s correct.

Q. And it’s my understanding that KCPL’s
facility is not within the service area?

A. I have been shown that. That’s true.

Q. And it’s my understanding that the use of
the steam will be for the generation of electricity; is that
right?

A. That’s correct.

Q. Is there a possibility that Trigen, under

B, AR5 i T 1A e T AN b prireeoin.

that circumstance, could be considered analogous to a vendor |

of fuel to Kansas City Power & Light, such as gas or cocal?
A. And then not be under cur jurisdiction?

icse
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Q. Well, I mean, are they not selling th
for the same purpose, for Kansas City Power & Light to use
to generate electricity? |

MR. DUFFY: I’m going to object. That calls
for a legal conclusion.
EXAMINER FEE: You don’t have any objection
to my questions.
(Laughter.)
MR. DUFFY: 1I’ve got to try anyway.
BY EXAMINER FEE:

Q. Under those circumstances, even though there
may be a fuel adjustment clause in Trigen’s contract, it
will never be reflected in Kansas City Power & Light’s
rates, will it, because Kansas City Power & Light cannot
raise its rates because of the increase in the cost of coal,
right? 1Is that right?

A. That’s correct.

Q. Okay. Now, is the other objection to the
automatic adjustments in the National Starch contract?

A. Yes.

Q. And have I described the remaining twoc
objections?

A. The National Starch contract?

Q. Yes. And the Kansas City Power & Light




A. Yes.

Q. It’s also my assumption that National starch

is not within the proposed service area; is that right?

A. I’ve been shown that.

Q. I think the testimony is that, as a matter
of fact, they built their own steam main to the plant.
Under those circumstances, do you have an opinion as_to
whether or not Kansas City Power & Light would have been
able to refuse service to National Starch?

A. Yes, I think they would have had the right
to refuse service to National Starch unless National Starch
came into their service area, and then I think they would
have the responsibility of serving thenm.

Q. National Starch obviously had to go to a
great deal of trouble to make it possible for them to
negotiate service with the steam plant?

A. Yes, they did.

. . . |
Q. And, since they are not in the service area, !
{

Kansas City Power & Light had no obligation to serve it, as
is customary under a utility obligation?
A. Yes, I would agree with that.

EXAMINER FEE: Do yocu have any redirect?
MS. YOUNG: Just one guestion.
REDIRECT EXAMINATION BY MS. YOUNG:
Q. In the tarifgs that sSt. Joe Light & Power

io8
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There was not a fuel adjustment clause.
MS. YOUNG: Thank you. Nothinq[further;.

EXAMINER FEE: The witness may be excused.

(Witness excused.)

EXAMINER FEE: Exhibits i4 and 15 will be

received in evidence.

(EXHIBIT NOS. 14 AND 15 WxiiE RICYIVED IN
EVIDENCE.)

EXAMINER FEE: While we were off the record,
we had marked as Exhibit 16 a letter frem lir. Pendergast of
KPL to the Secretary of the Public Servi:e Comaission.

Is there any objection ts thzt docuaent
being received in evidence?

(No response.)

EXAMINER FEE: Exhibit 16 will be received
in evidence.

(EXHIBIT NO. 16 WAS RECEITTD >« EVIDENCE.)

EXAMINER FEE: Is there anyth:irg further to
be coffered?

(No response.)

EXAMINER FEE: Arxe the p.rt = willing to

ig%




E waivg,thc‘ruﬁdinq bt:tho transcrtﬁt hyfthd‘CE‘ ion
pw ‘ f§ to Chapter 536 of the statutes?
MR. DUFFY: KPL-Gas Service has waived.
EXAMINER FEE: What?

MR. DUFFY: KPL~Gas Service has waived.

EXAMINER FEE: All right.

MR. MILLS: Public Counsel will not.

EXAMINER FEE:

You must either file a brief

or present arguments to the Commission.

9

10 MR. DUFFY: I’m sorry. What was the first
11 part of what you said?

12 EXAMINER FEE: You must either file a brief
13 or present argument to the Commission. Which do you prefer
14 to do?

1% We’ll be in recess.

16 (Discussion off the record.)

17 EXAMINER FEE: Back on the record.
18 There appears to be nothing further to be

19 offered. The transcript has not been waived. The argument
20 will be given to the Commission on this matter at 10 a.m. on
21 Thursday morning, which is two days hence. And the hearing |

22 is adjourned.

23 WHEREUPON, the cross-examination of this
24 case was concluded; and the oral argument was continued
25 to 10 a.m., Thursday, December 21, 1989.
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order, please. ;
o The Commission has scheduled at this time an

oral argument in Cases HM-90~-4 and HA-90-5, being

respectively applications for Kansas City Power & Light

Company to sell its downtown steam system and

Trigen-Kansas City District Energy Corporation for an

application to buy and thereafter operate.

I think we’ve indicated that Trigen should
offer the first argqument.

Mr. Finnegan.

MR. FINNEGAN: May it please the Commission,
as a result of stipulations reached Tuesday, we are at a
position where we are now down to basically three items for
the Commission to consider. Actually, there’s a fourth
item, but it’s outside the scope of the Commission. And
that’s with respect to the banking of the pollution credits.
And I’d like to just briefly mention what’s happening on
that.

Trigen met yesterday with the DNR and the
city of Kansas City. And it’s believed that shortly after
one more run would be had, that they will have an agreement
that would be accepted, that will allow the banked credits
for burning cocal to be transferred to Trigen from

iii
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Kansas City Power & Light. And all parties in this
proceeding have agreed that that is a condition of the

granting of the certificate.

And the reason it’s necessary is because of
the plan that Trigen has for the system, and that’s for the
burning of coal to make it a viable operation. The parties
have agreed that the tariffs provided by Trigen and the
rules and regulations provided by Trigen would be acceptable
as amended and modified Tuesday with one exception, and
that’s with respect to Rule 4.2 involving other sources.

And this rule reads now that "The Customer’s
premises shall have no connection to or from any other
source of steam or other heat supply without prior notice to
and written approval from the company." This differs from
the present KCPL tariff provision on this in that--in the
use of the words "other heat supply.®

We are willing at this time to modify or
accept a modification. And we would propose the language to
that that would provide that there would be a requirement
that, if anybody was using "other heat supply® in addition
to the steam supplied by the company, that they would be
required to give notice to the company and the company would
reserve the right to file a tariff for parties using less
than full steam reguirements.

And the reason for this is because of the
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way the t&rittk:arci:at up with the capacity réquirdatnt and
the usage requirement. And I believe ur.‘nutty will present

his side of the argument on that. But we are down to the

two major issues. And that involves the National Starch

contract and the steam service agreement contract with
Kansas City Power & Light.

Briefly, I think we should--before going
into this, we should mention or say that the Commission
should be pleased that its decision in HO-86-139 that
Kansas City Power & Light should look for a buyer of the
system is close to realization. After some time of--and a
change in horses in midstream from Kinetic Energy, who was
going to buy it, to a more viable buyer, Trigen, we are very
close to this.

Trigen is a subsidiary of Trigen Energy
Corporation, which operates four--or has four systems in the
United States and operates one other. And Trigen itself is
a subsidiary of two French corporations, one of which has 70
district energy systems throughout the world with over 440
miles of distribution pipeline and alsoc owns and operates
the Paris District Energy System, which is believed to be
the second largest in the world.

The purchase price is $6 million. 1It’s to
be paid for in cash. There will be no financing. 1In
addition, Trigen is committed to making $2 172 million in

i13




Ags the Commission will remember in

HO-86~139, it was believed that Kansas City Power & Light
was entitled to a 66 percent rate increase under their
present operation. In order to keep this going, however,
that was deferred so that the customers would not go off the
system while a buyer was sought. And that was good
strategy.

Trigen’s proposal, the rate structure it
proposes, talks about a 3.7 percent increase when you take
into consideration the reduction in the gross receipts tax
from 10 percent to 4 percent which Trigen was able to get
from the city of Kansas City. And that will go into effect
the first of the year.

So we are very close in everything except
for two things. It is very critical for this operation that
the National Starch contract be authorized and that the
steam service agreement with Kansas City Power & Light be
authorized because these are part of the strategy for the
burning of ccal. And, with respect to this, the Staff has
obiected because both of these contracts contain adjustment
clauses.

MNow, there are two arguments on this.

1i4
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Number 1 is the legal argument. Na;thor Nation

Kansas City Power & Light are within the service territory

proposed by Trigen. They are both served outside the
service territory.

One is served inside the plant itself for a
specific use under a contract for steam to operate Kansas
city Power & Light’s generators. Tﬁis will provide Kansas
City Power & Light a viable source of peaking power and will
also permit Trigen to operate this system hopefully and
eventually at a profit.

The steam service agreement with Kansas City
Power & Light does contain a fuel adjustment clause. The
fuel adjustment clause is necessary because of the amount of
power that would be taken in such a short period when and if
it is ever utilized by Kansas City Power & Light.

The use of steam by Kansas City Power &
Light will only take place if the tariff or if the rate that
is being charged Kansas City Power & Light is competitive.
And the way it is set up, that the steam cost--or that the
cost to produce--the fuel cost is passed right through,
would make this a competitive service.

The National Starch contract is similar in
that it is alsc ocutside the service territory. National
Starch is in Kansas City. I’= sorry. It is in
North Kansas City, Misscuri. Across the river it has run a
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Station outside the certificated service area.
It is nbt on the distribution system, as
Kansas City Power & Light is not on the distribution system.
Both of these contracts make it viable for the system to
operate with steam. I mean, with coal to produce the steam.
And that is what keeps the rates down for all the other
customers.

Since they are outside the service territory
and since they are being provided service only via a
contract, it is our position--and we believe we’re supported
by the City of Lohman--I’m sorry. --the Lohman Mutual
Telephone Company case and the City of St. Louis vs.
Mississippi River Fuel Transmission case, which indicate
that customers served under contract does not constitute
utility service, and the Lohman case, which says that you
can be a utility for certain purposes and not a utility for
other purposes. |

And I believe the Commission will remember
the shared-tenant service case when it cited with approval
the Lohman case in finding that certain services provided
by--which would have been provided by shared-tenant
sexrvices, if it had esver worked, were nonutility services.

aAnd so, with that respect, it’'s ocur position
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oversight and‘reguiatOry power to look and see whether or

t least as to whether approving or disapp

the contracts. ‘néﬂﬁvex, the commiékidn“alﬁazi“has~thé

not such contracts are beneficial to the utility custoners
or not, just the same as when the gas company or electric
company sells refrigerators or stoves.

If they don’t sell them at a profit and if
that department does not operate at a profit, the ratepayers
that are served, as the utility service, do not pay for it.
However, by the same token, if there is a profit, the
ratepayers can benefit from such operations. And that’s
what we have here.

These two contracts benefit the ratepayers.
These two contracts do away with the need for a 66 percent
increase, and obviously a 66 percent increase would make
this system inoperable because of the alternatives that are
out there. The competition is there. There’s heat that can
be supplied by electricity or by gas. And not only
regulated gas, but it can be supplied by customers
transporting their own gas into their system and operating
their own system. Soc we are dealing with that.

The second thing we’re dealing with, and
factually, is we’re dealing with sophisticated customers,
especially with the Hational Starch and the steam service
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agreement with Kansas City Power & Light. These‘éra not
residential eustonors who have to be protected because they
do not understand what’s going on. These are intelligent
customers who have other alternatives and will go to the
other alternatives if these contracts are not to their
benefit. )

So right now, at this point, National Starch
is considering putting in its own boiler system or signing
this contract. That’s their option at this point. They
have other options. If the price is too high in the
Missouri area, they can produce their cornstarch someplace
else. And it’s a fungible product; and it sells in the
market; and they compete with everybody for this.

So we’re dealing with somebody who’s very
sophisticated, very intelligent, very cost conscious, who
has other options. And so they don’t need the protection.
And they are willing to enter into long-term contracts with
fuel adjustment clauses, with other clauses.

And, along this line, I should mention that
the current National sStarch contract has not one--the
current National Starch contract with Kansas City Power &
Light has not one but seven adjustment clauses. It has a
fuel adjustment. It has a purchased water cost adjustment.
It has a water treatment adjustment. It has a materials
adjustment. It has a wage adjustment. It has an other
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National Starch. A ?cna-’-yéir contract is ‘ ‘

this steam system operate. Thekcoﬁpany ﬁéeds a long-term
contract, a ten-year contract, with both parties knowing
what their costs are going to be on a day-to-day basis. And
that’s what they have bargained hard and long to accomplish.

And the same is true for the steam service
agreement with Kansas City Power & Light. They’ve worked
hard and long to reach a contract, and I believe Kansas City
Power & Light will tell the Commission that the steam
service agreement is beneficial to them and to the electric
ratepayers.

So these are the two crucial items to the
operation of the system that are left for this Commission to
decide. If neither is approved, Trigen will not be able to
go forward, will not be able to put $6 million into this
system, will not be able to make another $2 1/2 million in
improvements to make the system able to burn coal on a
viable basis.

So we’re asking the Commission to either
make a determination that it does not have jurisdiction over
these contracts because they are ocutside the service area,
because they are contracts, and that it is not a utility
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the agreements--well, the steam service agreement--I must
mention this. The steam service agrecmcntkis before the
Commission. We ask for its approval.

The National Starch contract has not been
completely negotiated yet. They’re still working over the
terms as to whether or not a guarantee should be provided.
But, as far as the adjustments provisions, those are in
there. Those have been agreed to.

We are asking the Commission to find, if
they determine that they do have jurisdiction over this,
that such provisions are not detrimental to the public and
that they will be beneficial to the public and will allow
Trigen to operate the system and to be granted a Certificate
of Convenience and Necessity.

I should mention also that the UCCM case,
which the Staff relies on, specifically says that it only
applies to residential customers, and it did not decide
whether or not industrial and large commercial rate
schedules should or should not have fuel adjustment clauses.

This is different from that case in that
these are not even rate schedules. These are contracts.
So, even if UCCHM were considered, it does not apply. It
does not decide this guestion, plus we are not dealing with
rate schedules.




The ath.r,i-su¢17haanbidn narro

The parties have agreed that Triq§§r1b=a viable operator,

that the rate structure would work, that the Staff has
withdrawn from its position roqarding,taking the system
under Kansas City Power & Light’s present rate structure.

And I would like to point out that Kansas
City Power & Light’s present rate structure for steanm
se;yice contains a fuel adjustment clause. It has since
1982, and so it’s kind of hard to understand why they are
opposed to fuel adjustment clauses in these two contracts
when they have recommended that we adopt Kansas City Power &
Light’s rates, which we cannot because of the way they are
set up.

And the testimony was in the proceeding
regarding that as to why we cannot adopt Kansas City Power
Light’s rates, which the fuel adjustment clause would make
the system less viable because we are going to burn coal
instead of gas. And coal is cheaper than gas, so the rates
would go down. The revenues would go down, even though we
were providing or able toc continue in service.

So, basically, that’s what we’re asking at
this point. We’re asking that the Commission either
determine that it has nc jurisdiction--and that’s our strong |
belief. --that it has no jurisdiction over these contracts,
because they are not providing utility service, they are not

®
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and look at them and approve them and let the system become

operable.
Any questions?

COMMISSIONER FISCHER: You mentioned
National Starch has no objection to the adjustment clause.
That’s true of Kansas City Power & Light as well?

MR. ENGLISH: Yes, Judge.

MR. FINNEGAN: That’s correct. They’ve
worked with National Starch for months and months and
months. They have reached that level on the adjustment
clauses. The only question there is about a guarantee
provision.

EXAMINER FEE: Thank you, Mr. Finnegan.

Mr. English

MR. ENGLISH: Thank you, your Honor.

May it please the Commission, this hearing
is the culmination of a process which began over two years
ago when the Commission ordered RCPL to make a good faith
effort to sell its steam system to a willing and capable
purchaser. The process, as Mr. Finnegan has stated, has
been long and arducus.

But today KCPL, as the seller, and Trigen,
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you td approve this application to sell the system, on the

tcrns~andfconditioh§=ot the sales documcntation that wo\haVe~

filed with the Commission, to Trigen. And Trigen is here
today to request a Certificate of Public Convenience and
Necessity and for approval of the rates, of the rules and
regulations, and also the two service agreements with KCPL
and with Trigen.

The only contested issue that pertains to
KCPL is whether or not the automatic adjustment clauses in
the steam service agreement between KCPL and Trigen should
be approved by the Commission. KCPL believes that these
automatic adjustment clauses, which are in Section 7 of what
was marked in Tuesday’s hearing as Exhibit 12, are not
precluded by law, are reasonable, and are a reasonable
accommodation of the relative risks between Trigen and KCPL
of changes in the Consumer Price Index and in the cost of
fuel that Trigen will consume in order to provide steam to
Kansas City Power & Light Company.

When KCPL started the negotiations with
Kinetic District Energy Corporation, Kinetic wanted to
purchase steam from Kansas City Power & Light. KCPL
provided a form of service agreement to Kinetic that had a
fuel adjustment clause in it. KCPL did not think that there
was anything cut of the ordimary in this because we viewed
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:’ it as simply a continuation of what KCPL has done in the

steam field for many years.

As the Commission knows, our steam tariffs
have a fuel adjustment clause in them. As Mr. Finnegan
stated today, National Starch’s agreement with KCPL has a
plethora of automatic adjustments. We do not believe that
they are precluded by law, and we believe that they are just
and reasonable.

" Whether or not the Commission asserts
jurisdiction over the steam service agreement between Trigen
and KCPL, KCPL is willing to sign the agreement and to abide
by its terms and conditions as presented to the Commission.
KCPL does not believe that the UCCM case applies to the
automatic adjustment clauses. Mr. Finnegan has treated the
distinctions in detail.

Just very briefly, the court constraint is
really to residential and, I believe, small commercial

electric ratepayers. And the court went on to stress that

' these ratepayers did not have the sophistication to

understand automatic adjustments and, perhaps more
importantly in this instance, didn’t have any input intoc the
automatic adjustments.

Conversely, speaking for KCPL, we know how
fuel adjustments coperate. We know how this one coperates
because we weres involved in the negotiation. And, because
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the Commission grant KCPL’s application to sell its;systdt'

to Trigen and, specifically,vto approve the sales
documentation, including the steam service agreement that we
have previously filed with the Commission.

Thank you very much for this opportunity.

CHAIRMAN STEINMEIER: Mr. English, where in
Exhibit 12 again is the--

MR. ENGLISH: On Page 6, Judge, on the
bottom of Page 6. Section 7 starts—--entitled, "Billing and
Payment for Steam."®

MR. FINNEGAN: 1It’s Exhibit 12 to
Exhibit 12.

CHAIRMAN STEINMEIER: Thank you.

What are you proposing to use the Consumer
Price Index for?

MR. ENGLISH: Judge, there are a variety of
adjustments. The CPI would be used in order to adjust the
steam capacity reservation charge, which is in
Subparagraph B on Page 7, and also the service charge in
Subparagraph C.

And those are at issue
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here? Those are a part and parcel of the fuel adjustment
clause? |
We not only have

MR. ENGLISH: Yes, Judge.
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a fuel adjustment clause, but we also have CPI-indexed

And all of those items are at issue.

clauses.

CHAIRMAN STEINMEIER: Okay. Thank you.

MR. ENGLISH: You’re welcome.
EXAMINER FEE: Ms. Young.
MS. YOUNG: Thank you, Mr. Examiner.

Members of the Commission, I’d like to begin
by walking through a few facts regarding this case. First,
it’s a fact that Trigen will operate as a heating company as
defined in 386.020. Heating service is a utility service
which is subject to Commission regulation per
Section 393.290. A Certificate of Convenience and Necessity
defines the area within which a utility is authorized to
provide utility service. Conversely, a utility is not
authorized to provide utility service elsewhere.

The UCCM case which has been discussed found
that the Commission was without authority to adopt a fuel
adjustment clause as an element of setting the regulated
utility rates for residential electric and small commercial
customers.

Over the last ten vears since the UCCH case

was decided, that prochibition has been logically extended,
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either by Commission decision or actions of the staff, the k
2 industry, and its customers, to other types of customers,
3 commercial and industrial. For electric companies, fuel
4 adjustment clauses have been eliminated from all tariffs,
' 5 including the large commercial and industrial customers, to
- 6 other types of automatic adjustment clauses, for example,
.k 7 the CPI base rates that Southwestern Bell recently proposed
- 8 to the Commission, and to other types of utility service, a 7|
. 9 steam case, such as the St. Joe rate case in which the fuel
10 adjustment clause was eliminated by stipulation and, in the
' 1 telephone area, for Southwestern Bell that I earlier
. 12 mentioned.
13 As a general rule, if something is
' 14 prohibited to be included or utilized in setting tariffs, it
15 cannot be permitted or utilized in setting contracts. The
' 16 service proposed to be provided by Trigen to KCPL and
' 17 National Starch would appear to be steam service similar to
k 18 what it was offering to the downtown customers.
. 19 It’s also a fact that, if you put a fuel
20 adjustment clause in a contract, there is no check on the
; . 21 operation of that and there is no later control or audit or
22 true-up of those results, as used tc be permitted under the
. 23 fuel adjustment clauses and tariffs. Based on these facts,
. 24 the Staff cannot recommend Commission approval of the fuel
25 adjustment and other automatic adiustment clauses contained
‘ 127
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and the facts that I n.ntibnoﬂ; the sStaff cou1d ﬁot
recommend approval of those two contracts.

From the point of precedent, the staff is
very much concerned as to the territorial impliéations~of
the arguments being made by Trigen. The notion of a service
territory and the provision of service within that territory
has been upheld by the Commission, and we have taken action,
such as in the UE Stoplight case in the Lake Saint Louis
area.

I think it would also be contrary to the
current progress that’s being made in trying to resolve
electrical territorial disputes among the various types of
providers if we suggest that, if a utility wishes to provide
service outside its territory, all it has to do is go out
and find an intelligent, sophisticated customer, engage in
arm’s~length bargaining, and come to a contract and proceed.
I think you could see that there would be some floodgates
opened there potentially by that type of decision, that
MoPub could go tc the GM plant in Kansas City and negotiate
a contract to provide electric service there. That is the
type of precedent, that is the type of difficulty. that the

128

S—




1
12
13
14
15
16
17
18
19
20
1
22
23

24

Staff sees may result if the Commission précoads aijhat:haen 
requested by Trigen. e |
Also, the Staff believes that such a

decision would be contrary to thc'sduthwestarn Bell case,
the TC-89-14 case, where the Commission found that it did
rot have authority to adopt automatic adjustments for rates.

Oone thing I would suggest to the Commission
is that it look closely and compare the language regarding
the role of this Commission and the attitude that that
conveys in the existing National Starch contract, which is
Exhibit 10, and the contract that has been executed with
KCPL, which is Exhibit 12 to Exhibit 12, and once it is
filed with the Commission, the language on National Starch.

The language you find in the current
National Starch contract acknowledges the role of this
Commission, acknowledges the authority of this Commission,
and subjects that contract to that authority.

The contract with KCPL is precisely to the
contrary. The evidence yesterday and the plain reading of
that document indicates that the parties have attempted to
only imply any Commission acticn. And the only response to
that is a negative one that, if there are econcomic
ramifications cf the Commission decision, the parties have
an cut. And I think that’s very important for the
Commission to consider.
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One potential way to address the guestion of|

the service outside the territory would be to suggest that
the company should extend its certificated areas proposed to
include the Grand Avenue Station and, at a minimum, the
point of sale to National Starch. In essence, the Staff
cannot support these contracts and requests the Commission
to exercise great caution in the event that it decides to
authorize then.

Thank you.

COMMISSIONER FISCHER: Ms. Young, absent the
automatic adjustment clauses in these contracts, do you have
ahy problems with the legality of the contract concept as
it’s applied here?

MS. YOUNG: The question of the provision of
service outside the service territory, that fact, that
that’s what currently exists and would happen under the KCPL
contract, was just brought to the Staff’s attention in the
hearing on Tuesday. We had either overlooked that fact or
never realized it.

There is, I believe, some argument for a
grandfathering theory there because the Grand Avenue Station
was constructed prior teo 1913, as I recall. And there may
be some assumption that there is an authorization to provide
service there at the station. And that is where both KCPL

and Naticnal Starch would be taking their service, you know,
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other steam companies cperating in the Kansas City area at
this time; is that right?

MS. YOUNG: That’s correct..

COMMISSIONER FISCHER: So any contract for
National Starch wouldn’t be invading the territory of
another steam utility?

MS. YOUNG: That’s my understanding.

COMMISSIONER FISCHER: Okay. Will Trigen
have an obligation to serve, within its certificated area,
all customers?

MS. YOUNG: That’s the intention, yes. I
believe that they have suggested that the tariffs will
basically be for full regquirements customers only, that they
will not have a provision initially if someone only wanted
to take part of its heating requirements. So it has
conditions. But that, I think, is similar to any utility.
They can place certain prerequisites before they provide
service. But anyone who came to them for central steam heat
within the mapped area, I believe they are holding
themselves cut to provide service.

COMMISSIONER FISCHER: But ocutside that
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area, pursuant to contract, they would not have an

obligation to serve all customers?

MS. YOUNG: That’s correct.

COMMISSIONER FISCHER: Could these contracts
be in any way applied to any other customer under the terms
of it, or is it strictly limited to National Starch and
KCP&L, which have apparently waived any objections to those
clauses?

MS. YOUNG: At one point the company was
proposing in this proceeding to have authority to contract
with anyone outside their service territory and, under
certain circumstances, within. They have deferred that
question to a later date at this time. So at this point the
only two before the Commission are with National Starch and
KCPL.

COMMISSIONER FISCHER: Is it the Staff’s
view that, if the Commission adopts your position, that the
sale is likely to fall through?

MS. YOUNG: That is the assertion made by

Trigen.

COMMISSIONER FISCHER: Thank you.

EXAMINER FEE: Mr. Mills, did you have
anything?

HR. MILLS: I have nothing to offer at this
time.
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I'd like to briefly state the position of KPL in this

proceeding and then go into some detail on some of the
points that have been dealt with this morning.

First of all, KPL does not oppose the
granting of the certificate to Trigen. We do oppose the
approval of the National Starch contract at this time for
two reasons.

One, the reasons previously stated by
Ms. Young with regard to its containing a fuel adjustment
clause or other type of automatic adjustment clauses for the
same reason and perhaps of the broad policy implications,
that it would tend to reverse what’s happened in the
industry for the last ten years and I think rightly open the
floodgates, if that’s your perception, to allowing fuel
adjustment clauses in contracts so long as a utility and a
large customer can say, “"Well, we bargained at arm’s-~length,
and we like that.®

Second, the other aspect of why KPL opposes
the National Starch contract is, we’ve never seen the thing.
It’s never been supplied to us. And so we have no idea of
what it says or what provisions are in it, other than what
we’ve heard represented in these proceedings. We indicated
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. at ﬁh‘~hﬂikin§fth!tgwhid be glad to sign a coﬁtiaéntiality

agreement, if that’s what it took to lock at it. We've
n‘wir“bocn“providhd a copy of it. So, in go&d conScience,4
vwe can’t say, "Yeah, we like this contract,"‘because;wé‘
don’t know what it is.

And, as far as I know, based on what I’ve
heard, the Staff has only seen portions of it. The Staff
has not seen the entire contract, and the entire contract
has not been finalized yet. So I don’t think it’s
particularly a good idea for the Commission to approve a pig
in a poke when they don’t have the entire document in front
of them to say, "Yes, that’s something that we approve."

KPL does approve any special--or does oppose
the approval of any special type of contract that includes a
fuel adjustment clause for unregulated fuel sources. And
the reason that it takes that position is not one of
probably philosophical agreement, because I think every
utility liked fuel adjustment clauses when they were a
matter of course before this Commission. It’s the reality
of the UCCM case and how it’s been applied uniformly by this
Commission to eradicate fuel adjustment clauses ever since
that case.

I guess what I’m saying is that I think this
is a very precedent-setting case for the Commission. No
matter how much you may like Trigen, no matter how much you
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fuel adjustment clause there.

I read the UCCM case to say that you don’t
have the statutory authority to approve any kind of a rate
with a fuel adjustment clause in it because, by doing that,
you’re abrogating your statutory responsibility to have a
rate that’s set that people can look at and figure out
exactly what it is they’re going to have to pay.

If we’re going to go--if you’re going to
approve a contract that is a formula type rate in this case,
then I'm certainly going to tell all of the clients that I
represent, "Hey, the Commission has said formula rates are
okay as long as it’s a big, sophisticated customer and you
can enter into contracts with them.™ And, depending on what
those clients do with that advice, you may see a whole new
world of regulation arcund here.

I don’t know that that would happen. But,
as I tell my clients about every precedent-setting case that
comes before the Commission that I‘m aware of, I’'m going to
tell them about this one if you approve these contracts with
automatic formula adjustment clauses in them.

Now, mout importantly from KPL's
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~ problem Rule 3.7 because they both deal with the same |

item. And that item, I‘m going to term it as a sole
supplier type clause because it says in the 4.2 one right
now that "The Customer’s premises shall have no connection
to or from any other source of steam or other heat
supply . . .%

And, just to give you a little background,
Trigen has added the "or other heat" language to go beyond
what KCPL has right now. KCPL says you can’t have another
steam supply. Trigen says, in this document, you can’t have
another steam or heat supply. And, as you know, heat can
come from gas, electricity, coal, oil, anything like that.

KPL reacted to that negatively as seeing
that as a veto power by Trigen for any other type of heat
source at a customer’s premises. It’s my understanding--and
I was told just before we started arguing this case and you
heard Mr. Finnegan say that they were willing to withdraw
the "or other heat®™ language and file some tariffs that deal
with a partial requirements customer as opposed to a full
requirements customer.

I‘ve not had the copportunity to talk to my
client about whether they like this latest propoesal or not.

138




© ® N O O A W N -

- el e e
W N = O

14
15
16
17
18
19
20
21
22
23
24

And so the comments I make arc 8O :
I’'ve been doing for the last ten or so years around hgre.'
It seems to me that a notice provision for another heat
supply would not be particularly onerous. But, to the
extent the language that’s ultimately submitted by Trigen
gives them the veto power over any other type of heat
supply, then KPL’s position is that that’s unreasonable.

Mr. Straub testified no other utility in the
state of Missouri has that veto power over an alternate
source of heat. What regulation does in that situation is
have the provider set two different types of rates, a full
requirements type rate and a partial requirements type rate,
a backup service, if you will. You solve that problem by
rate structure of the provider. You don’t solve it by
saying, "You can’t have any other source of heat in your
building other than the one that we’re providing you."

I submit that you would not approve a tariff
of an electric company saying that, if XYZ Electric Company
supplies electricity to this building, they can’t pcssibly
have gas service also or any other type of heat. What you
do is you approve a different type of rate for that
different type of service.

So, very briefly, we don’t know what kind of
language that Trigen is now going to submit. If it’s got
somathing that gives thesm veto power over an alternate
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source of heat than steam, then we have a real problem ﬁ1th
that for the reasons that I’ve just mentioned. And, again,
it applies to the two sections, 3.7 and 4.2. And so we’d
expact to see some language presented by Trigen to deal with
that situation.

COMMISSIONER FISCHER: Mr. Duffy, to the
extent it does not have a veto kind of clause in it but just
gives a tariff for someone that wants to have a second
source of heat, would KPL have a problem with that?

MR. DUFFY: No, I don’t think so. It would
not be KPL’s position--well, it’s KPL’s position that these
people are certainly free and willing to file any kind of a
tariff for partial requirements service and that they
probably ought to have a tariff for partial requirements
service. They just ought not to have a veto to say, "Hey,
if you take steam from us, you can’t have gas without our
permission.®™ And that’s the way we were reading the
provisions that were in there initially.

And, as I understand it, they’re going to
take that veto type power out and simply say, "If you’ve got
another source of steam®"--and I‘m not sure whether--I‘m
getting into areas where I’m not really comfortable because
I don’t really understand what they‘re going to do other

than what they‘ve said, and I'm not sure I understand all of%

that.
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But the only way I know to articulate it is,

we don’t want them to hhvoka veto power. If they want--we
want a customer to have the ability to have another source
of heat. And, frankly, KPL sells, like, I’m told,

900,000 Mcf of gas a year to National Starch. And so we

would not want this provision to read that National Starch

would have to turn off the gas and eliminate a

900, 000-Mcf-a~-year load because Trigen is providing steam to
them. The customer ought to have the choice of deciding
whether he wants steam, gas, electricity, or all of the
above or none of the above.

And, again, you solve those kinds of
problems by approving different types of tariffs for
different types of service, not by saying, "If you take
this particular utility service, you can’t take anything
else that produces the same end result."”

CHAIRMAN STEINMEIER: Paragraph 4.2 which
you’ve been discussing, is part of the general rules and
regulations that Trigen would implement as to its customers
in its service area?

MR. DUFFY: Yes.

CHAIRMAN STEINMEIER: Whether they modify it
or not, it would not necessarily affect National Starch;
isn’t that right?

MR. DUFFi: Well, I don’t know since I
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i;guahional Starch c ntra

that it's Ln dnroqutiun to the

' ru1ec and requlatidns, ‘at thoy have for av&ryhody else,

then I think you've got a discrinination problem and some
internal problems with a contract like that. But, since I
haven’t seen the contract, I don’t know what it says about
that.
I'm saying, as a general rule, you ought not

have a sole--no utility ought to have a sole supplier

restriction in its tariff. And I don’t know of any utility

in this state that does have such a thing. So, again, you’d

be setting some precedent.

But Trigen has indicated this morning that
they’re not going to do that, that they’re going to do
something different and only have a notice requirement.
And, based on what I know about that, a notice requirement
does not seem to be particularly onerous.

As a footnote, I‘d just point out that

Mr. Casten, who testified for Trigen, admitted there were no

safety reasons for having a sole supplier provision in here.'

It‘s purely economics that, if they were going to supply
stean, they want to supply all the steam. And they
cbviously want to supply all of the heat sources of a
particular customer also.

To me, another one of the evils would be
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approving tariff restrictions like that.

Let me just also briefly mention about the
certificated area aspects. And I apeclogize if this is a
little bit of rambling, but it wasn’t our druthers to have
oral argument on this. These are fairly complicated legal
issues, and they ought to be presented in briefs where
everybody has an opportunity to take some time and thought
and apply to themn.

But it seems to me, based on my
understanding of the law, that if Grand Avenue Station was
there before the Public Service Commission, I think I’ve
read cases that say that you don‘t have to have a
certificate because that’s grandfathered. They were there
before you were; and, therefore, there was no way for you to
give them permission to operate there in the first place.

So, if you look at it from the standpoint
that Natiopal Starch and KCPL are taking service in an area
which is not on a map, not certificated, that may not be
illegal because it could be grandfathered because they were
doing that before the PSC existed. There are cother
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, I think, like th n the state of Missouri.

:86;‘in thgt'iinia, they’re not providing
service outside of their "certificated area®. They are
proVidinq‘iéfvice 6utdidé 6: £h§ area drawn on a map on a
tariff, but they were authorized to do it before you came
into existence. And there’s no prohibition on them
continuing to do that as far as I know.

So I think that it’s a bad precedent to
allow a utility to knowingly provide service outside of its |
authorized area. Let’s use the term "authorized" instead of
"certificated" if there is a situation where they were

authorized to provide service by franchise prior to the

existence of the Public Service Commission.

And that was one of the problems that was
enumerated early on by KPL, that they don’t think that it’s
appropriate to have unregulated contracts for a regulated
type utility service. Steam is a regulated utility type
service. And they don’t think it’s appropriate to allow ;

service to be provided outside of authorized areas.

In this situation, it would certainly be
easy for Trigen to file an amended certificate to include
the areas of National Starch and the Grand Avenue Station.
If that is somehow perceived as a stumbling block, it’s no
big deal to change the boundaries of your certificated

service territory.

142




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

Qconomically,servt the entire pub;1c ﬁithihkan expandéd}f
certiticatcd*arca, then the way you'sdlve that.is'ah :
extension rule in your tariffs that puts some sort qf

revenue test.

St. Joe’s steam system has such a tariff.

All the sewer companies and water companies have extension
rules that deal with that. And that basically says that,
you know, even though this proposed customer is in your
service territory, if there’s not enough revenue from it to |
pay off reasonably the expenses involved in getting service
to that person within a reasonable period of time, again
approved by the Commission, you don’t have to provide
service to them.

The option then is for that customer to go
ahead and give you a contribution in aid of construction to
build that line and you provide service that way. So,
again, we’ve got an economic situation here that can be
solved through methods that are well recognized at the
Commission.

I don’t think that Trigen ought to argue
that they can provide service ocutside a boundary line under
this Lohman Telephcone Company case. I haven’t read that in
a long time. But I don’t think there’s a Lohman Telephone
Company anymore, and I don’t know how much precedential
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value that case has.

I think they ought to expand their service
territory to get right with the Commission. And I think
they can solve any problems they have by filing an extension
rule type tariff. And I think they can solve the other
problems they have by filing partial requirements tariffs,
and they have the right to do that and have the Commission
look at those.

I think that’s all I have.

COMMISSIONER FISCHER: Mr. Duffy, you’re
talking about something that sounds like a line certificate.

MR. DUFFY: No. 1I’m talking about an area
certificate with an extension rule under the general rules
and regulations that says, "Unless there’s sufficient
revenue"--I forget what all the mechanics of it are. But
I’m sure the Staff can tell you that there are extension
rules for most all utilities that say that, if you don’t
have to--you don’t have to provide service to that customer
unless there’s sufficient revenue there to cover the costs
of running that line out to serve hinm.

COMMISSIONER FISCHER: But wouldn’t we
basically grant a certificate for that line going over to
National Starch in the National Starch area itself?

MR. DUFFY: Well, it’s up to them whether
they want to apply for a2 line cartificate to legitimatize
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- certificate. They could do:qith@r one.

that line or whithat‘thcy want't§fapp1y‘to ;an,a:ea;

COHHISSIONER'?I§CHER: ‘IaunderstOOd:ftom~
earlier argument that the other possibility for National
Starch would be to implement its own boiler system. 1In the
event that it did that, is National Starch within XPL’s
certificated gas area?

MR. DUFFY: 1It’s my understanding they’re in
KPL’s certificated gas area now because they are a customer
of KPL-Gas Service. And, as I mentioned, KPL right now has
a load of something like 900,000 Mcf a year, which I am tolad
goes into the process that they modified their system a o
couple of years ago. It used to be corn products, and
National Starch came in and revamped the thing and installed
this process system and that the gas is used in drying the
product.

Now, I don’t know what--I don’t have enough
knowledge, and I don’t think KPL has enough knowledge, to
know whether, you know, this steam line has any effect on it
or not. Apparently, it doesn’t if steam is going through
the line now and KPL is still selling 900,000 Mcf of gas.

They may be totally separate processes.

Does that answer your guestion there?
COMMISSICNER FISCHER: In KPL's cettificated‘
area, it’s likely if you ended up with a natural gas-fired !
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MR. DUFFY: Yes, I would think so because
KPL would be the only natural gas supplier; ;They couI&iAISO
do what everybody else does: propano;woil, coal, anYthing
other--they’re free to come up with any other kind of
source they want that they see as economical.

COMMISSIONER FISCHER: Let me make sure I
understand your argument about the adjustment clauses. Is
it your position that regulated utilities should not have a
contract, a special contract, or a contract with the
customer that includes adjustment clauses within that
provision?

MR. DUFFY: 1It’s my position that, since the
UCCM case, the Commission has systematically dismantled fuel
adjustment clauses in all aspects of utility regulation. As
far as I can tell, this particular clause in the KCPL
existing contract or the National Starch existing contract
are dinosaurs that were overlooked. And I think Mr. Straub
testified that it had been overloocked the last time the
Staff looked at it.

Certainly, I think St. Joe wculd have had a
different position in the last heat case if a decision were
made by the Commission that large, sophisticated customers
could enter into contracts that had fuel adjustment clauses

in the=.
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I’m not going to sit here and tell you that

fuel adjustnant qlauscgkgre evil pc:;nq~b¢cause VQf8p0ﬁt;tq9>
‘1nany ycgra arguing thatfthcy were good. It w&ﬁ thé‘Supf#ﬁél
Court who said you didn’t have the statutory authOriﬁy‘to ‘
approve a rate that had them in it because you were
abrogating your statutory responsibilities.

COMMISSIONER FISCHER: And, if we’re
abrogating our statutory responsibilities to determine a
rate, a tariff rate, are we doing that whenever we alsc
would approve that for a contract or--

MR. DUFFY: I see no legal distinction
between a rate set by a contract and a rate set by a tariff
for a regulated utility service. I know no distinction
between those two things.

COMMISSIONER FISCHER: So, in the event the
automatic adjustment clauses are not approved here, your
thought would be that we would have to periodically, at
least, approve whatever rate is in the contract between
National Starch and Trigen?

MR. DUFFY: I think you’d have to approve
whatever rate is ultimately--you’d have to be the arbiter of
whatever rate exists between the supplier of steam and the
customer, just as you do now with 8t. Joe’s steam systen,
That’s all on a tariff. Presumably, it could be on
contracts that had the same resulit.
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" We want a‘cbécitic dollar amount that you can look at and

have said, "We do not want formulas sliding things in rates.

say, ’‘This is what the rate is.’"
And, as I understand it, you’ve got formulas'
in these two contracts. And so what I'm saying is, formulas

are not evil per se. But under UCCM, they sure look like

they’re illegal to me; and they must have looked like they
were illegal to the Commission because you’ve been |
dismantling them for the last ten years or thirteen years.

COMMISSIONER FISCHER: Except I can’t

remember too many contracts where we’ve dismantled them.
But perhapg--
MR. DUFFY: There haven’t been that many

situations that I know of where there’s been a fuel

adjustment clause in a contract.
COMMISSIONER FISCHER: Mr. English, on that
point, does Kansas City Power & Light have a contract with

Armco Steel separate and apart from the tariffs?
MR. ENGLISH: Yes, we do, Judge.
COMMISSIONER FISCHER: Do you have autaaatic%

adjustment clauses of one sort or another in that contract? |
MR. ENGLISH: No, we don’t, Judge.
COMMISSIONER FISCHER: Okay. Thank you.
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I'ikgoing to start at the last and work up
to the beginning. Just because Lohman Telephone Company is
out of business doesn’t mean that the Lohman case is no
longer the law of the state of Missouri. 1In fact, this
Comnission cited it in the shared-tenant service case; so I
think it still believes it is.

And that law goes back to the M.0. Danciger
case, which was in 1916, I believe. If you‘re not a
utility, if you don’t profess--if you don’t hold yourself
out to be a utility, you’re not a utility. Evenr though you
sell gas, electricity, water, telephone, steam, any other
thing that’s normally utility--considered utility service,
you’re not a utility.

There’s also the Bellflower case, I believe
the Commission recalls, when the Commission ordered
Southwestern Bell to serve the Bellflower exchange. And it
was appealed by several telephone companies who said they
couldn’t do it. Well, it was appealed by Southwestern Bell,
come to think of it, because Bell didn’t want to serve them
and said, *We never professed to serve Bellfliower.®

iss




And the Supreme Court said, "That’s right.
You didn’t profess to serve the Bellflower exchange;
ﬁhcro‘foro, the Commission can’t order you to serve thenm.
You’re not providing a public utility service. 1It’s not
your certificated area. Even if you had grandfather rights,
if you don’t profess to serve an area, you’re not a '
7 utility." .
8 Going back to grandfather rights, we’re not ;
9 acquiring KCP&L’s certificate in this case. We are asking '
| 10 for our own certificate in this case, so there is no
’ 11 grandfather right. And, even if there were, I don’t believe .
i 12 Kansas City Power & Light started selling steam until the 1
. 13 1920s; and this Commission was in existence in 1913. So '
| 14 that argurment, I think, does not stand up. '
15 National Starch is holding itself out to
16 serve the public in the area which is defined in the I
17 exhibits, in a map, and also in a legal description of the
18 area to be served. Everything outside that area, it does i, '
19 not hold itself out; it does not intend to hold itself out; P
20 it does not profess to provide utility service. l
21 It will, however, provide steam under .
22 contract to pecple that come to it and want contract
23 service; and it will provide, cbvicusly, where Kansas City j .
24 Power & Light has its turbines and generating facility, |
28 right inside the Grand Avenue Statiom. It will be happy to * ' '
1%¢ ' .
i
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provide steanm to Kanialvcity Poﬁif”&‘biqyt_it xansai éity
Power & Light wants tb buy steam from it. But it’s not
providing it as utility service. It has no obligation te do
s0. It does not have to do so.

The reason it wants to do so is economics.
It’s not telling the Commission it’s going to pack its bags
and leave and not operate the system if it doesn’t get these
contracts either approved or the Commission to find that
they are not within its jurisdiction because it wants to.
It’s doing it because~-or for something out of the air.
It’s doing it because it’s economically the only way the
system can operate.

National Starch takes about 40 percent of
the steam load. It buys it year round, day in, day out.
This allows--partially allows the company to burn coal
rather than steam. The rates the company has proposed in
this case are based on a fuel mix of 70 percent coal,

30 percent gas. To burn coal, it needs to burn at least
75 Mlbs. a day--or 750 Mlbs. a day to burn it efficiently.
And, to do that, it has to make this $2 1/2 million
investment sc that it can burn it on a day-in-and-day-out
basis.

The reason it wants KCPL’s load is because

it’s a summer peaking load. And, obviocusly, a steam system
is a winter peaking system. So, by having KCPL pay on a
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monthly basis a certain capacity charge so that the steanm
will be there for it, it makes this thing feasible. The
same with the National Starch contract.

National Starch pays a monthly capacity
charge just for the ability to take steam, whether or not it
takes any or not. That’s what makes this system work.
That’s the only way you can make the system work and be
competitive.

I can understand KPL’s position. It sells
gas. Gas is in competition with steam. But that does not
change whether or not Trigen is holding itself out to serve
the public in other areas. It is not holding itself out to
serve the public in any area other than the certificated
area that it’s requesting in this case.

The other two are contracts. Under the
Mississippi River Fuel case, it’s been held that contracts
with customers does not--even if there’s numerous contracts,
does not make one a utility. 1It’s only a general profession!

to provide your property for public use within a designated

area that makes you a utility. And we are asking to be a
public utility in the area, in the certificated area that we

request. Other than that, we are not.

The guestion comes also, whose rights are

being protected by opposition to the National Starch and the
KCPL contracts? Whose rights are being protected? ;
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months and months and nonths and ncntho, nayhc years.
believe it’s years. They know what's good for them, and
Trigen knows what’s good for its customers in the
certificated areas.

Without these two contracts, they can’t
serve the customers in the certificated areas on an
economically feasible basis. And, if that’s the case, then
there will be no steam system for Kansas City. A2And that’s
not a threat. 1It’s a reluctant realization of the economic
realities of life. And that is where we stand, and that’s
our position.

We are asking for the certificate. We’re
also asking that the Commission either determine it has no
jurisdiction over the contracts because they are not holding
themselves out as a public utility in those areas, where the
Commission will still have the plenary supervision over the
revenues, the expenses put ocut sy--cr that Trigen incurs,
and the money it takes in, and will determine whether or
not, when it locks at the rates down the line, whether or
not the rates should be reduced because they have not made
an economic deal with National Starch or Kansas City Power &

Light and vice versa or the rates may be held down because
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the Commission to either consider it has|

no jurisdiction éVir_thc c6nf aétnkar;to~appfov¢ the
céntracts with the terms as providcd.

Thank you.

EXAMINER FEE: This matter will be ruled on
by Order of the Commission, and the argument is adjourned.

WHEREUPON, the oral argument of this case

was concluded.
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