BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Investigation of the 
)

State of Competition in the Exchanges of
)
Case No. TO-2001-467

Southwestern Bell Telephone Company.
)

OFFICE OF THE PUBLIC COUNSEL’S RESPONSE 

CONCERNING REMAND PROCEDURE

The Office of the Public Counsel agrees with both the Staff and SBC that the PSC should proceed with consideration of the existence of competition based upon the evidentiary record already established in this case.  Although the Court of Appeals asked the Commission to apply the effective competition factors also to the evidence accumulated in TO-93-116, Public Counsel suggests that the evidence in that case may not reflect the facts now in existence and may be too remote in time to serve as probative evidence of the current status of effective competition.  Public Counsel would ask the PSC to give greater evidentiary weight to current data rather than rely on evidence adduced in a case that is almost a decade old and was decided before the Federal Telecommunications Act of 1996 introduced local competition and SB 507 authorized local competition and price cap regulation.


Public Counsel does not believe a stipulation of facts is needed or necessary given that there is an evidentiary record in TO-2001-467.  SBC had the opportunity at the hearing and in filed testimony to make whatever record it believed supported its case under Section 392.245, RSMo 2000.  The record is complete and there has not been any allegation that any competent and substantial evidence has been improperly or unfairly excluded from the record.  Therefore, the Commission should decide the competitive status of the services and the appropriate exchanges based upon that evidentiary record. 

Public Counsel also suggests that there is no need for a prehearing conference to discuss a stipulation of facts or identification of issues.  As discussed above, a stipulation of facts should not replace the current evidentiary record; the PSC can make its findings and render its conclusions using the evidentiary record.  Public Counsel does not envision stipulating to any further or additional facts beyond those contained in the current record.

The issues for the PSC to decide for the status of competition for the remanded services are already established in the issues posed in the TO-2001-467 cases.  There is no needed to identify and submit additional issues.

Public Counsel suggests that the evidentiary record should not be opened unless the PSC intends to limit the additional evidence to those facts arising after the evidentiary hearing for the limited purpose of updating the record with current data.
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