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£ OTHE PUBLIC SERVICE COMMISE
W‘%‘ THE STATE OF WISSOURI

In the matier of the investigation )
of the revenue effects upes }  Case No. A0-87-43
ri vtilities of the Tax 3
Reform Act of 1984, 3
HE OFFICE
COLY *&‘%

By its oader dated Novemder I, 1984, this Tiwsnaussio.. established
Docke? Ne. A0-87-48 to investigale the reverune effecis upon Missouri
utilities of the Tax Reform Act of 1%6. In that order the Commisaion
stated that the Stal{ and the Uifice of the Public Counsel could file
comments regarding the varicus procedural alternatives for recognizing
the efferis of the change in the tax law through the ratemaking or
regulatory process.

Delore presenting its comments on the procedural alterratives
available to the lomemicsion, Public Ccunsel would lhke to comment on
some of the assertions made in certain of the utilities’ filings to this
Commission on or about Ducember 15, 19886, In these tilings many
utilities complained of f{acters which would operate to reduce or
eliminate any rate reductions apparent from the changes in the new tax
law. Particularly, sone teiephone utilitles spoke of issues such as the
implementation of the revised FCC Uniferm Svstem of Accounts, the
deregulation of embhedded cusiomer premise equipment, the recovery of
non-traffic sensitive costs, the need for greater capital recovery
associated with existing telepheone plant, the rising specter of competi-
tion in all telephone services as well as other FCC-mandated actions as
requiring additional revenues in the near f{uture. FPublic Counsel
would wmention that there are also countervailing advantages for
telephone companies such as the deregulation of inside wiring which
will allbw telephone companies to charge significant fees for main-
tenance and repair by previcusly underutilized personnel. Other
factors include beticr than expected toll revenue levels and the less
than expected reduction of revenues caused by competition. These
and other factors have led to the withdrawal of rate procsedings by

Missouri telephone utilities in 198¢ and the ffling of a complaint for a

.



rate reduction Ly the Stafl sgainst Deneral Telephone Cesmpany of the
bidwest.

cash fiow

rly. gemeric complaints by wuilities of

i in the comtext thag

and decressed coverage ralies =ust be a
these decreases in cash {low and coverage ratics will take place
uniformiy throughout the cerpovels world. Thus, on a relative basis,
utilities will not lose ground in the eves of the financlal community.
In fact, it conld be argued that wuiilities’ covarage ratios will be less
affected than other businesses since utilities have comparatively higher
debt ratios. This will lead te a2 smaller pert of utilities’ tetsl pretax
return being taxed since interest on debt is not taxable. Thereiore,
while utility interest coverages might decline, this decline will be less
than for other businesses with larger eguity raties. Further, in
addition to the lower fax rate, utilities were given the bonus of not
being reguired to immediately flow back the excess deferred taxes they
have been collecting from ratepavers at the 4¢% rate which now have to
be paid back, if ever, at only a 348 rate. The U.S., Government has
allowed utilities to flow this excess deferredd tax back on a normalized
basis which provides a significant cash flow advantage lo utilities.
Finally, the elimination of the capital gains tax advantages for
investors could mean that investors will place greater economic value
on income producing securities such as utility stocks.

Public Counsel's procedural comments are divided inte four
sections. The first section discusses the traditional statutory methods
by which this Commission could change the rates charged by utilities
in recognition of the changes in the tax law. The second section will
discuss the possibility of the Commission affecting utilities' rates on an
interim basis in ovder te wmore guickly refiect the tax law change
pending further consideration of the matter. The third section will
discuss the possibility of instifuting 2 tax adjustment clause similar to
the clauses currently in place for the automatic adjustment of changes
in gross receipis taxes for many wtilities. Finally, Public Counsel will

offer its suggestions regarding the procsdure to be followed by the

Commission.




TRADITIONRAL MEYHODS OF IMPLENERTATION

i)
o
®

The couris of this Siate have racognis two principal statutery
metheds by which this CTomoission mey affect the rates of wutilities
under jis jurisdiction. These methods arve the “file and suspend’
method and the “ecomplaint® methed.

The "fle and suspend® method dervives its statulory asuthority
primarily from Sections 393,140 and 393,158, RSMo (1978). Sec-
gion 393.148(11} gives the Missourt ublle Service Commission the
poser to require ulilities under itr jurisdiction to keep on file
schedules showing the rates and charges currently in effect. The
statute goes ot to state that ne change in those rates and charges can
be made by a utility except after thirty days® notice to the Commission
and publication for thirty davs of the proposed changes to be mede in
the schedules then irn force. Section 393.140{11) also contains an
exception where “for good cause shesn® the Commission may allow
changes in the rate scheculss of the utility without the thirty days
notice or publication usually reguired. Section 393,150 siates that any
schedules stating a new rate or charge may be suspended by the
Commission for a total of approximately ten wonths during which time a
hearing concerning the propriety of the change would be held.

Under the 7file and suspend® method, utilities which wish to flow
back to ratepavers the eflects of the changes in the tax law could file
new tariff schedules with the Comwmission reflecting these changes.
Due to the fact that this investigatory docket has allowed interested
parties to examine the utilities' calculations of the effect of the new
tax law on the utilities' rates and charges, the propcosed tariff
schedules could reflect not only the calculations made by the utilities
but also comments by interested parties so as to expedite the review
and approval of such schedules by the Commission.

if & utility refuses to file new schedules which would flow
through the benefits of the new tax law to its ratepayers, which
unfortunateiy seems fo be the case in 2 majority of the comments filed
by the utilities on December 15, 1%86, a complaint could be filed
against the utilities asserting that their rates and charges were unrea-
songble due to the fallure of the utilities to properly account for the

changes in the tax law. The primary statulory authorization for the
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"eomplaint® methed of changimg wiillty relgs s found in Bectises

386,396, 53%3.265, and 393,270 RSMe {1978}. Sectien 38,390 statss

that complaints as to the res of any rates or charges of 2
utility may be brought by the Fublie Counsel, representatives of lecal
governmanis within the affected wtility's service aves, o at least
twenty-five consuers or purchasers of the uiility’s sevrvice.

In Publle Counsel’s 3 romplaint based selely on the

fallure of a utility to recognize the reduction in its tax Habllity in the
rates it charges for its wtility service would be a sufficlent basis on
which to file and maintain 2 complaint. However, §t is clear that once
the complaint is flled the Commission must consider ali other relevant
{actors which would bear on the delerminatios of the just and reason-
able rates to be charged by the utility in gquestion. This is mandated
by Section 393.270(4) which has been construed by the Missouri
Supreme Court to require the Commidssion o consider all relevant
factors in determining the reasonableness of a utility's rates. State ex

rel. Missouri Water Companv v. Public Service Commission, 308 S.W.ld

04, Ti8-20 (Mo. 1937). In so deing this Commission must weligh the
interests of a utility and its ratepayers so thuet & utility’s rate is
reasonabie to both parties. Therefore, issues such as the proper rate
of return to be allowed a utility and the proper level of other
revenues and expenses would be relevant matters for discussion and
consideration,

This matter was discussed by the Missouri Supreme Court in the

case of State ex rel. Utility Consumers Council of Misscuri v. Public

Service Commission, 585 S.W.2d 41 (Mo. 1979) (hereinafter "UCCM").

In that case the Court stated:

Although no hearing by the commission is required before a
new rate goes into effect under the file and suspend method,
the commission iz nonetheless required, in determining
whether or not to suspend the propesed rate, to coasider all
factors relevant to the proper maximum price {o be charged.
Section 393.Z70(4) states that the commission:

may consider all fects which in its judgwent have
anvy bearing upon a proper delerminstion of the
guestion aithough mnot set forth I the complaint
and not within the allegations contained therein,
with due regard, among other things, to a reason-—
able average return . . . . —

This court has interpreted that provision. in 2 case
addressing the wethed of valuatien of property im
determining the uwtllity’'s proper rate of return: "{Tlhe




gexﬁas
that:

However difflenlt sey be the W&m& of
relevant and m&aﬂa& facters in the ests ¢
of just and vess raiss, oaither
expediency an é@ substituted lor the reo 3
that such rales bDe “asthort 1S ia‘f anc
"suDpnorted oV ¢ ent and substantal evicence
upen  the w%@% vecord.®  Arhce v, Sectien .,
Constitution of b ivi, V. x& .8, Missnuri Water
Company, 308 5. k.zﬁ at 728,

Id. at 56. (emphbasis added}

Altheugh UCCH dealt with a proceseding brought under the “file and
suspend® statute, its holding applies equally o “complaint® cases since
393.270(4) is part of the statutorv suthorization for complaints.

Of course, consideration of other {facters will not necessarily
negate any reductions in rates indicated by the new tax law.
Decreasing rates of return on eguity as well as lower interest rates
should significantly lower the required rates of return of utilities who
have not had rate pruceedings before this Commission in the recent
past. Further, lower fossil fuel prives as well as lower inflation in
general may result in a2 reduction of 3 utility's cost of service.

III. MAY THE COMMISSION UTILIZE INTERIM RATES TO REFLECT

THE CHANGES IN THE TAX LAW?

The Commission may want to explore alternatives which would
result in more expeditious treatment of the tax law changes than could
be expected by conducting full evidentiary hearings considering all
relevant factors which would be required under the "{ile and suspend®
or “complaint® methods unless all interested parties agree otherwise.
One method would be to hold interim hearings addressing only the
effect of the tax law changes on 3 utility's revemus requirement and
making a portion of a utility’s current rates equal to the dollar efiect
of the tax law subject to refund on an interim basis pending a full
hearing on all issues. As discussed above, unless the utility is willing
te file new tariff{ schedules, this would have to be zccomplished under
a "complaint® proceeding.

The Commission's authorily o maks permanent rates interim and
subject to refund prior % a full hearing is not directly fournd in any

wi its snabling statutes. The courts have sddressed this Comesission’'s




authority te . imterde rafes in s major o3ses, Bate ex el

Laciede Ges Company v. Fublle Service Comslsslen. 338 5.¥W.324 341

(Mo.App. 3976); and State ex vel. Fischer w. Public Service

n, 678 5.8.2d 24 {(Me.8pp. 1984). The court In laclede

ruled that altheugh thers s wne specific autherity for interim
proceedings in the DMuasouri Public Service Ceomadssion’s enabling
statutes, such autherity can be lmplied from the Missourl "file and
suspend® statutes and from the practical reguoivements of utility

regulation. State ex rel. Laclede Css Company v. Public Service

Commisaion, 53% S.%W.2d 561 at 387 {Mo.App. 1976}, The court found

that the Public Serviece C xn's ability to approve tarift dlings

without a hearing at the end of the thirty day periad f{ollowing the
filing of tariffs under the "file and suspend® statutes was the basis
for the Commission's implied autherity to grant interim relief prior to a
full and fair hearing on the merits of the case which considered all
relevant factors. In so finding the court stated:

{2-4] The 'file and suspend’® provisions of the
statutory sections quoted above lead inexorably to the
conclusion that the Commission does have discretionary power
to allew new rates to go into effect im iately or on a date
sooner than that required for a full hearing as fo what will
constitute a fair and reasonable permanent rate. This
indeed is the intencded purpose of the file and suspend
procedure. Simply by non-action, the Commission can permit
a requested rate to go into effect. Simnce no standard is
specified to control the Commission in whether or not to
order a suspension, the determination as to whether or not
to do so necessarily rests in its sound discretion,

Id. at 566,

Laclede Gas Company asseried that it was not proceeding under
the Ffile and suspend” procedures set cut in RSMo Sections 393.140
and 393,150 but rather under a variani procedure. The court stated
that the assumpiion that Laclede was proceeding within the general
scope of the Ffile and suspend® procedures was a favorable assumption
to Laclede since Fotherwise its entlire proceeding for interim rate
increase would have been of very doubtiul effectivemess®. 1d. at 568.
From the foregoing, it is evidemt that the Western District Court of
Appeals believed that proceedings ocutside of the "file and suspend®
statutes could not suppeort an interim proceeding.

This interpretation is buttressed by the Fischer case cited above.
In that case the Westerr District Court of Appeals reaffirmed its ruling

that the Commission’s autheority to grant interkm rate reguests was




implied from the “"flle and suepend® seciions af Sectiops 393,140 and
393.159, RSMe (19783}. The court wanl on o hold that interim
procesdings are merely ancillary to a2 persasnent rale request and de
not stand on thelr ows as entively sepsrate and distinct procesdings.
Id. at 26-27.

Under the holdings in the lLaclede and Fischer cases discussed

abovs, the ablhity o grast interim rellef in a proceeding brought
under the “complaint’ method of ratemaking is dubiove. I» fcomplaint®
procesdings under Sections 393,260 and 383.270, RSMe {1978 the
complainants file & pleading with the Public Service Commission claiming
that current rates are unreasonable. Under these statutes. the Com-
mission may then conduct an investigation a8 to the validity of the
complaint  under Section 193.268.0. Section 393.270  requires the
Commission to publish notice of the complaint and allow the affected
utility an epportunity to he heard in respect to the matiers complained
of at a time and place to be specified in the notice. The statule goes

on to state that after a hearing the Commission will determine the

=

maximum charge to be f{ixed for that utility’s service. Section
383,270.2. Furthermore, in Jdetermining that price, the Commission
must consider all relevant factors which have any bearing upon the
proper determination of the question presented. Section 393,270.4:

State ex rel. Missouri Water Company v. Public Service Commission,

I8 S.W.2d 704 {(Mo. 1957). Thus, under the "complaint® procedure
the Missouri Public Service Commission does not have the right to
determine the proper raies to be charged prior to and absent a full
hearing on the merits. Therefore, the powers accorded the Commis-
sion in the "{ile and suspenc® statutes, which form the basis of the
decision by the Missouri courits that the Commission has the authority
to grant interim reiief, do not exist under the "complaint® procedures.

An argument could be made that there is wording in Section
393,150, RSMo (1978) which could extend the powers possessed by the
Commission under the Ffile and suspend® procedures to “complaint®
procedures. That wording gives the Commission authority ic operate
under the "file and suspend’ procsdures Feither upon camplaint or
upen its own initiative without compiaint®. However, to imbue this

phrase with the weaning that the Commission's powers under the
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and suspenc” statules ars thersby extendsd also o “oomy

cesdings despite the abssnce of any such language in the “complaint?

statutes, Sections 386,390, 393,288, o 393.274¢, fe of dexbeiul legic.

Even if ome lesps the bhurdle of the tom's  statuiory

autherity %o grant interle relled in “complaint™ pro ags. the

question would remalo as o whether the granting of interim relief

would he proper under C precedent. The Commission has

traditionally considered the granting of interi> rate relel 1o be "an

extraordinary remedy appropriate only or extracrdin.ty

circumstances®. Re DMissouri Public  Service Cowpany, Case

MNe. ER-81-1%4, Repert and Order. page 4. In Case No. ER-B1-154,
the Commission articulated those “extracrdinary circumstances® under
which such relief is justified:
The Commission has generally used interim rate rellef to
prevent emergency or near swergency {inancial conditions
from jeopardizing a cowmpany's ahility te comtinue to render
adequate service during the peried of fime in which a perma-
nent rate request is being considersd. (Report and Order,
pe 3).
Morvover, the Commission has pleced the burden on the utility seeking
the interim rate relief to demonsirate that its particular circumstances
bring it within the emergency standard noticed above. In crder to
meet this threshold requirement, the utility wust demonstrate
conclusively that because of changed circumstances, (1) it needs the
additional funds immediately. (2} that the need canncot be postponed,

and {3) that no other alternatives exist to meet the need but rate

relief?. Re Missouri Public Service Company, Case No. 18,502, Report

and Order. page S.

In State ex rel. Laclede Gas Company v. Public Service Commis-

sion, 535 S.W.2d 561 {Mo.App. 197¢}, the Missouri Court of Appeals
clearly affirmed the emergency standard as proper in interim rate

cases. The Missouri Supreme Court in State ex rel. Utility Consumers

Council of Missouri v. Public Service Co

n, 585 S.W.2d 41, 48,

57 (Mo. 1979), also endorsed the traditional emergency standard:

« « o An interim rale incresse may be reguested where an
emergency need exists. Siate ex rei. Laclede Gas Company
¥. Public Service C on, 23% S.W.dd 561, 568 {Mo.App.
19767 Section 393.154.

o » o« if the eiectric companies are faced with an ‘emergency’
situation because of ising  fuel rosts, they can izke
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advantage of the =t s2t vy by the legislsturs 1o deal
with such sltuations mﬁ file for an nteris vaile jncresse on
the basis of an abbrevieted besring.

Absent a clear showing that aa 2TEORCY condilion exists, this

Cons

: has consistently held tha: the regulatory process as sstab-
lished by the legislature must rur #is intended course. Ian Public
Counsel's opinion, this position merely recognizes that the essential
festures of that regulatory process must be preserved in evder to
insure the protection of the public interest ond that such {eatures
would be lmperiled by & pelicy which permitted the granting of interim
relief on a non-emergency basis.

The most signiflcant feature of this regulstory process is the role

H

played in it by the Commission itself. In creating the Commission, the
legislature socught to establish a regulatery bheody whose primary
responsibility woulkd be te fix and establish reasomable rates based on
an exacting and equitable consideration of all relevant factors and
policy concerns. Shertly after the Public Service Commission law was
enacted. the Missouri Supreme Court eloguentiv described the nature,
purpose, and scope of the Commission’s role in the regulatory process
created by that law:

That act is an elaborate law bottomed on the police
power. It evidences a public policy hammwered out on the
anvil of public discussion. It apparently recognizes certain
generally accepted economic principles and conditions,
to-wit: That a public utllity (lke gas, water, car service,
etc.) is in its nature a monopeoly; that! competition is inade-
quate %o protect the public, and, i it exists, is likely to
become an economic waste, that state regulation takes the
place of and stands for competition; that such regulation, to
command respect from patron or wtility owner. must be in
the name of the overlord, the state, and to be effective,
must possess the power of intelligent visitation and the
plenary supervision of everv business feature to be finally
{however invisible) reflected in rates and guality of service.
It recognizes that every expenditure, every dereliction,
every share of stock or h@md or note issued as suretly is
finally reflected in rates and guality of service to the
pubht as does the moisture which arises in the atmosphere
finally descend in rain upon the just and unjust willy =nilly.

State ex rel. Barker v. Kansas City Gas Company, 163 S.%. 854,

857-58 {Mo.1%13).

The legislature, the couris, and the Commission have all recog-
nized that the exacting consideratiom of all relevant factors to be
finally reflected in rates can best be made in the full and fair
hearing provided by a permanent rale csse procesding. By providing

interested partles wila an array of procedural hearing rights, the
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legisiature has alse altswmpted to desigs the hesring process i such a

way thet it will be the most effective mechssiss ble for ensuring

that all evidesnce and information relevant to the selting of just and

rsssonable rates will be made available o the desston. The right
of parties to present evidence om aay issue, Section 336.863(3}, to

ation, Section 336.878{2), to submit briefs eor

engage In cra@s-ex
orally argue their peositions, Section 536.888{1}, are all rights which,
when exercised properly, make the permanent raie case hearing an
invaluable forum for delersmining what rates are indeed jus! and
reasonable.

Affording interim rate relie! on a pon-emergency basis is incon-
sistent with this legislative scheme im that It permiis rates o go into
effect without a full and complete exmminstion by the Commission of the
evidence which is nermally elicited by the procedural devices inherent
in a full hearing. Providing such relief on a non-emergency basis is
also inconsistent with the regulatory process established by the legis-
lature in that it requires a diminution of or complete denial ot those
procedural rights specifically granted to parties in permanent rate case
proceedings.

in light of the above, the helding of an interim proceeding and
the setting of interim rates solely related to the effect of the new tax
law on a2 company's revenue reguirement would not be proper or desir-
able even if it was legally permissible. Interim proceedings must be
severely limited to situations where sufficient emergency exists so as
to justify a departure from the regulatorv scheme so carefuily set out
by the legislature, the courts, and the Commission. As much as it
might be desirable to speedily secure rate decreases for the ratepayers
of the Missouri utilities under this Commission's jurisdiction. Public
Counsel cannot in good faith suggest that the speedy flow through of
the revenue effects of the new tax law represents such an emergency

situation.




I¥. THE VIABILITY OF A FIEDERAL INCOME TaAX ADJUSTMENT
CLAUSE

Another possible appreach is raised by the Supreme Court case of

tal v. Burten, 334 S.¥.2d4 75 (Me. 1388},

State ex rel. Hotsl Con

That case invelved the establisheeant of an automatic adpsts
to capture changing levels in the asount of groes recsipts taxses pald
by a utility. This clause automatically adiesis the amount paid by a
ratepayer for these gross receipls taxes as the faxes are ralsed and
lowered by local governments. An argusent coukd b wace tha fed-
eral income taxes represent a similar charge to & wtility whickh could be
adjusted sutomatically upward or downward through & tax adjustment
clause on the utility's rate schedule.

A relevant csse in this area is the case of State ex rvel. Utility

Consumer Council of Mssouri v. Public Service Commission, 585

S.W.2d 41 (Mo. 1979); where the Missour:i Supreme Court ruled that

the tax adjustment clause approved in the Hotel Continental case did

not justify the adoption of a fuel adjusiment clause in the State of
Missouri. In UCCM, the Supreme Court feund that the tax adjustment

clause approved in Hotel Continental was permitted to be adjusted

automatically witheut the need for a full hearing on the werits because
of the unique nature of the expense associated with gross receipts

taxes. In making its judgment the court in Hotel Continental stated

that:

The Commission does not lose supervisory conirol over a
company's operation because of the automatic tax adjustment
clause contained in the present order. The company’s rates
are still subject tw the Coomiszsion’s supervision. Those
rates, however, are not and cannot be affected one iota by
the amount of, or anvy change in the amount of, the money
company must collect with which to pay its gross receipts
tax, except in the exact asmount by which that tex is
increased or decreased.

State ex rel. Hotel Continental v. Burion, 334 S.W.2d at 82,

The court in UCCHK interpreted the above quotation as steting
that the gross receipts tax was a direct charge, which was exactly
propertioned to the customer's bill since the amount of the charge was
gdirectly determined by the amount of that bill. Thus, any change in
any cost faciors of the utility would not change this direct rela-

tionship. This z2liowed the change in the tax rsie %o be taken intc

congideration withoui regard to changes in the other costs of the
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atility. Therelore, 2 ¢ ission could allow autemstic chamges the

amount charged for gross TecEipis 1axss withount taking Inlo ¢o

ation other changes in the wtility’s cost af ce and still not vielste

the requirement that changes in rates should not corur without the

consideration of all relevant faclors. Seate ax vel. Uity Consumer

, 38% S.¥.24 at 82,

Council of Missouri v. Public Service Lo

The court ruled in UCCM that this was not the case with the fuel
adjustment clause which must be determined b sstimating the amount
of sales in a given month and by allocation o each kilowatt-hour »sile
percentage of the increase in fuel costs incurred during a prior
month. Id. at 53.

Similarly, a federal income lax adjustment clause would arguably
not he comparable to the tax adjustment clause currently slowed for
gross receipts taxes. The amouni of federal income tax included in
the company's revenue requirement is perhaps one of the most compli-
cated calculations made in determining the proper rates to be charged
by a utility. This amount is dependent on virtually every aperating
expense of the company and is suhiect fo change because of variations
in these other expenses. It would be hard to imagine another charge
which would be more dependent on “other relevant factors” for its
proper determination. Further, the increase or decrease of a com-
pany's revenue requirement due o changes in the f{ederal tax law
would directly affect the compary's rate of return which, under the
present statutory scheme, wmust be considered aleng with all other
relevant factors so that just and reasonsble rates may be set for a
utility. On the other hand, since gross receipls {axes are merely
passed through to local governmenis by a utility, the increase or
decrease of the gross receipts tax does nothing to the rate of return
earned by a utility.

For these reasons, an automatic federal income tax adjustment
clause probably would not be permissible under the holding in Hotel
Centinentsl. Therefore, such a clause would be unlawful under the
helding in UCCM since it would not take into consideration ali relevant
{actors which might also have & beering om whether the rates charged

by the utiiity were just and Teasonable.

S mm
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Y. CORCLUSION
In light of the sbove discussion. Publlc Coungs! has resched the

opinjon that, under the current statetery schewe, 1 appeavs that R &

necessary that the bold full hesrings oom

relevant {actors affecting the utility's revense requd
determining the effect of the new ftax lhw on the utiiity’s operatioms.

To aveid the necessity of going through this p s, Public Counsel

would recommend the holding of infermal ings In this docket
between interested parties and the affecied utilitles. Al these meet-
ings the parties could discuss wayvs in which the effects of the tax law
couid be voluntarily recognized by the utilities without the need for
adversarial hearings.

Even if it is necessary to follosw the “complaint® procedure in
those cases where utilities are unwilling to volunitarily flow threugh the
effects of the new tax law to its ratepavers. the Coumission could take
steps to expedite the hearing process while maintaining the due
process rights of all parties fo these hearings. In cowming wp with
proposed procedures to be followed, it is important to start with the
foundation of what rights parties have in the holding of full and
adequate hearings. Article V, Section 18 of the lMissouri Constitution
states in part that:

All final decisions, findings, rules and orders of any admin-

istrative officer or body existing under the Constitution or

by law, which are judicial or quasi-fudicial and affect private

rights, shall be subject to direct review by the courts as

provided by law; and such review shall include the deter—
mination of whether the same are authorized by lzw, and in
cases where a hearing is required by law, whether the same

are supported by competent and substantial evidence upon

the whole record . .

RSMe Section 336.070, part of the Administrative Procedure Act,
addresses what evidentiary requirewments exist in contested cases. The
statute requires: (1) that oral evidence be taken on oath or
affirmstion; (2) that all parties may call and cross-examine witnesses
and introduce exhibits; (3) that all proceedings shall be suitably
recorded and preserved: and {(4) that recorde and documenis of the
agency which are considered should be offered into evidence in the
same manner as any other evidence.

Dae procsss requirements of the Federal! Consiitution of a3 ¢rial

ivpe hesring are set out in the cases of Goldbers v. Kelly, 397 U.S.




258 (1378} amd v, Brewer, 488 U.5. 471 {1%973). These

nts &

cases hold that in order & =eet =in due procass reguin

uwre of evidence, an oppertunity

hearing =ust have notice, the

te be beavd and present tary evidencs, & right o

cross-examination of a . &8 impartisl hearing body and
a written decision siating the evidence relled & and the reasons for

the decision.

Public Counsel belleves that the C srion €an acl to expedite

the “complaint® heering process so as fo provide a ceterminatir of
just and reasonable rates In 2 timely menmer while stll wmeeting the
Constitutional and statutory requirements set out above. Aiter the
complaint is filed, the Commission could require the affected utility te
file its answer setting out iis positton as to the matters alleged In the
complaint as well as anv countervalling factors which should be con-
sidered byv the Commission. This answer should be made on an
expeditious basis, possibly within the thirty day period set out in
Commission Rule 4 CSR 240-2.0%70:¢7), Intervenors 1o the case should
file their answer and identify issues shortly thereafter so as to permit
an early prehearing conference where issues may be discussed and
negotiated sc as to limit the issues to be pursued through discovery
and to be heard at hearing. Hopefully & document setling out the
issues to be heard could be executed. The scheduling of testimony
should be done in a manner which requires the parties to expend a
maximum effort to efficiently and expeditiously present the matters to
be argued to the Commission. Audit thmes will necessarily be shorter
than normal but this can be at least partly overcome bv dedication on
the part of all parties concerned.

As the ultimate scheduler of ali preceedings, this Commission will
be responsible for ensuring that 2l matters can be brought to a
conclusion in a timely manner. These proceedings will bring the
Commission an opportunity to design and achieve an efficient hesring
process which will be helpful in this new erz of regulation where rate
reductions mav be as common as reguests for rate increases. Public
Counsel pledges its support of this Commissicn's efforts to fairly and
expeditiously accomplish the reflection in the utilities' revenues of

thege income tex eflecls under the present law,




2o,

Respectinily
OFFICE OF THE PUBLIC COUNSEL

By

e . ¥ TERC
First Assistant Publie Counsel
P, O, Bes TED

Jeft City, curd 65102

I hereby certify that & copy of the
foregoing has heen melled or hand-
delivered to all parties of recerd
on this Stk dav of Janusry, 1987,
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