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and 



I. 

ut:ilUk!~ 

:~~tat~<l 

proce5:s .. 

I\~ lor....,"" 

tion in all 

etatJ~bUshe~ 

rev~ue eff«~s upon ~:~\'j;~OUJd 

!n that Of'd~r ~he C<lin.'nb~"'~' 

Coumt'<1l coold We 

al~rnathr• for 

alt<~rn.!IUves 

like to comment on 

tu this 

many 

in the new tax 

of ilii~ues such as the 

of Accounts, the 

recovery 

requiring, adclitiona1 revenues in the near future. Public Coon:se) 

'llr-ou.ld rr:enticn th&t th~·e &re also countervailing advantages for 

teiepho.•H! con1panies such a!' the deregulation of inside wiring '>:hich 

~ill allow companies to ch&rge significant f- for main-

Other 

faders include better than expected toll revenue levels and the lelsl!l 

than expected reduction oi revenues caused bf cou;petitio."'l. These 

and other factors have lecl to the ~ithdrawal of rate 

of a :::>:'mplair. t for <! 



r<~.~ n«b.u::t~ 

~idw-t. 

~~ 

<>nd ~nlliHG COW~i!l! ra~ 

tbtl~ in 

<>Hecterl than other bu:llin41!-a 

debt nt.~. 

while utility tnter~:~>t covera~

than for other bl.u>inel!k"'®S 

ot.ddition to the io~·er tax rate, 

to in'~edb.tely 

be 

the elimination of the 

by ~.;;~ 

btl a~ tbt! >:~t~xt th11t 

tll.k~ 

relath~ b""~'i~. 

c~uruty. 

will btl kM3 

tc-tal pret"'x 

uxlll">le. Therefon, 

, tlW> d®din® ~·m ~ lel!\s 

Further, in 

the !:xmus 

the ~~c~~ dei~rred taxea 

not 

en income prccludng securities such as 

Public Counsel's procedural c~Jentl> are dhided into four 

:lllecticns. The first ::>«ticn dis.:-usses the traditional l!ltatutory net hods 

by which this Com~niss:ion could change tlle rates charged by utilities 

in recognition of the 

discuss the possibilit) of the Commission affecting utilities' ra~e:;; on an 

interim basis in order to more refkct the tax law change 

pending further consid~raticn of the matter. The third section will 

discuss the possibUit)· of instituting a tax adjus~t dause similar to 

the clauses currently in place for the automatic adjus~nt of change~> 

in ~~ receipts tli.Xes for many utilities. Finally, Publk Counsel will 

off1n its s-.:iJ:gesticns ~a:rding the p~un to be followed by the 

Commiuicn. 



:;&t<~tut~t 

l~ 

i!ll.'ld 

th~ :;;chedul<~:lil t~n ir fC'refi!. 

exception liihcre for 

dumgc5 in the r<11te licht':cu~ of 

lU"1l@ 

~~ty~y 

l'i'il!}. Sec

th~ 

or• fiie 

in eHect. The 

r111t~ 111nd chlllr~~~~~ can 

noUcc ~ the CO!'n!·ni<tlilion 

to be m~<de in 

~!!!10 contains an 

schedules 11tating ;~ r.c'~» r<~te or ch<~r~c m<ty be su:>pended the 

CO!'r.nl.iss.ion for a total of ten IDOI'lths durin~ wh1ch time <~ 

hearing concerning the prc'Priety of t~ ""'ouk! be held. 

Under the "file iilnd 

back to ratepayers the effects of the cha;·1ges :In the tax la'll.· could file 

new tariff schedules with the Commiuk>n refle~ting those changes. 

Due to the fo.ct that this investigAtory doc}t.et has allowed interested 

parties to exo.mi.ne the utiliL'es' cakulatiOI'ls of the effect of the new 

the proposed tariff 

schedules could reflect not Ol'lly the cakruations made by the utilities 

but all!IO ~nts by interested parties so u to expedite the review 

and approval of su..:h schedules the Commiss.IOI'l. 

If ;a utility refuses to file new K~du~ '<~>hich would fl<Jw 

the benefits the ne,.,· t;ax law to its ratepayers, which 

~ to be the case in a of the comments filed 

could be filed 

against the utillt~ al>$ertint; that their ratelS and charges were unrea

SOI'H'i.ble due tQ the fallw:n:: of the utilities to properly account :for the 

chugelS in the tax ],;,~,,.,". The prir...ary 11tatu.tory authorizatkm for the 



301$ s. w .2d 

of return to be ..!lowed a 

Court in the 

Service Coo.~mission, 585 S.W.2d 41 {M<l. 197')) (hereinaftn ~uCCM"). 

In that case the Court stated: 

Although no hearing by the c~n is required before a 
new rate goes into effect under the file and tnl.5pend method, 
the c~Ol'l is nonethelen required. in determining 
v.hether or not to suspend the proposed rate, to consider all 
bctou relevant to the ~ -xisnB price to&; d·u.rl~· 
~tion 393.27b(U states cGlt the ~ion: 

oua~ 

wi~hln the allegations 
with due regard. ~~ othe::-

Thi5 court 
addres&ng 
~t"':rn'!rdni! 

hu interpreted 
th1!! IN"thod o; of 
the uti'lit)·'!i proper rate oi 



should 

n-~"Wel" dlffktit 
~Vimt imd ~t~ 
Qt .~md~n~. 

"-~~~~ 

HI. MAY T!IE COMMISSlOI\ l'TILIZE Ir\TERl~ RATES TO REFLECT 
THE CHANCES 11\ THE TAX LA\J,-' 

than could 

be expeded by CQnducting full ronsio;M;ring an 

oi the tax law subject to refund Qn an interim basis pimding a full 

hearing oo all issues. As discussed abQve. unless th~ utility is willing 



[.;:-4J Th~ 'file and 
st<th;tory lllbon:· lead 
conclumon th"t the doa 
to <iUo•;•.- new rate® into ~ifect 
soomrr than that fw lll full hearing will 
constitute lll flllir and nasonlllbk 
indeed is the intended purpo$e oi ilk and 
procedure. non-acb~l!.'l, the Commi:~Wion can permit 
a requested rate to go mto ~ffect. Since no 5tand;ord Ul 
specified to control th~ Coo:r~~ b: v.~hdher or not to 
order a , the determinllltkm illS to wheth<l!r or not 
to oo so m.lcelh!ari!y rest~> in its sound discn.>tkm. 

ld. at 566. 

under 

and 393.150 but rathE--r under a variant procedure. The court stated 

m.:nase would have been ol very doubtful ef!ectivenest> 3
• ld. at Sbi. 

From the foregoing, it is evident that the Western District Court of 

Appesb ~ved that proceedings outside of the mfile and suspend~ 



I!:N!J th~ C~"'ldUd 

Ul'H:ier Sectkll'l 

Coo;mill!sion to publish r.ot:\ce 

an opportunity to 

n~ n<;u('l!Ot 

d!$tmet 

of at a thn~ and 

on to :stat<: that 

to be ~>pecil~ 

the 

the nohc*l, T hoe ~>htute: goet> 

must consider all Televant f<~ctort> "'l:kh have 

proper determination of the 

308 :S.W.Zd 704 {!.io. 1457). Thus, under the 

~11: deternlint: the 

Section 

upon the 

Sechon 393.270.4; 

" procedure 

the MilSsou:ri Public Service Coocmu~ does not have the :right tc 

determine the proper rates to be prior to and absent a full 

hearing on the merits. Therefore, the pow>e:rs &cco:rded the Commis

sion in the 'file and suspend• stdutes, which form the- b<>.sis of the 

decision by the M~url courts that th!" Commission has the authority 

to grant interim re1i:ef, do not exist under the "coo;plaint" p:rocwu:res. 

An argument could be made that there is wordi.-<g in Section 

393.150, RS.~o 197$} whic.'1 could extend the powers possessed by the 

Commi...«$ion under the 'fHe and suspend" procedures to •complaint• 

unda- the "file and or 

upon its ow.n inir~tiv<' -..·ithout comp'i<lint •. Ho .... ~::ver, to :imbue thif> 

phr&~.- w.ith the meaning that ihe Cocm:ission's powers u;;der the "file 



«dditiom;l funds 

and Order, page 8. 

r1ltt> rt'l~f to 
~m~nd<ll coflditlon~> 

to 00!1011Ut': to NfHl<!'lr 

~in wM..:h ;o 
l!t!Hl 

1~71!), the Miuouri Court of Appe;ols 

••• An interim rate inc~ &ay be requested where 11..'1 

-rgem::y need ~u. St .. te ex :n.l. Laclede Gu Company 
v. Pub!k Servn ~. 535 S.i.2d 561. 5"58 {Wo.App. 
H7t>); S..::ii«l 3lJ3 .154. 

.. to • 1f the e;loctr~ 
>!!huilt:io:n b~au-

i'Te f .. ced with a~n 

fu~l e'~ts ~ ::b-eT 



That ;oct is ;on elaborate la'~'< bottomed on the pohct' 
power. It evidences a polky ha!'!,i!;<ered out on the 
anv!J oi public discu:!i~. H r«~nbes certain 

accepted economic and conditions, 
to-wit: That a uillit}~ 

etc.) is :in its nature a 
quate to protect the public, 
~ome an economic 'lliiUlte, that ;;t«te 
pl«ce of «nd stands for competition; that , to 
command respect from pat:nm or owner. must be in 
the name of the overlord, the ;;tate, and to be effective, 
must ~ss the power of "1.'i$ltation lind the 
plenary sup<e:rvi~ of every l:H.Isine- f-ture to be finiilly 
(ho~~ver invisible) reflected in ntes and qua.Hty of service. 
It recognbes that ev~~y dereliction, 
every share of stock or issued as li!Urety is 
fina.HY :ref]~ted ir. :rates and of lileT'~<ice to th4!' 
publk, as doH the moisture in the at~phere 
finally descend in rain upon the just and unjust "'illy niBy. 

State ex rei. Barker v. Kan~ City G- Comp<my, 163 S.W. 854, 

157-58 (~o.l9B). 



ln of the <!!l:x::nre, the of ~:n interim 

law on a 

to justify a deputure from the 

by the legislature, the courts, and the Commission. As rruch as it 

n:ight be desirable to speedi!y secure rate decreases for the ntepayers 

of the Missouri utilities under this Comii'Jssion's jurisdiction. Public 



IV. THE 
CLAUSE 

Missouri. 1n 

dause approved ir. 

taxes. In its 

that: 

The Co~:nmimon does not lo!ie 
o~:rat:ion becau!ie of the automatic 

o:rde:r. The 
G<m~lrion 's 

dause contained in the 
an still subject w 

fltated 

control 

and cannot ~ one iota by rates, however, an not 
the amount of, or any 
company must colk:ct with 
tax, except in the ex&ct 
increased or decnN<sed. 

in the amotmt of, the money 
to its gl"'$S reeei.ptii 

amount whkh that ta-x is 

State ex rel. Hotel Continental v. Burton, 334 S.W.Zd at 82. 

- l-



utility. TMnrfm:'>ll, 1!l ~~mhmt-

~nt for~,~ 

ation ~ 

th 

Too ci)urt ruW!d 

:u:!jm~t~t 

I) f 1!1<11111!':\1. in 1!l 

of the 

, 1!l feder!ll inc~~ 

not to the ta:ll 

chaD~~ lD th 

~~tDm~-

~5 S. W .ld At 5~, 

;,;~~ with th.l 

~~001 the ~nt 

ki!O'IIV<!H-hm!r .o,'\Mt 

during 41 prior 

gros11 :receipU; tax~s. The l!lnount f~<lll incor'M~ b:x \m:h.1ded b~ 

th~ revenue requir-~r;~ l.c!! 

c«ted u.kul«tion!ll made in determining 

<~ This .unount i::> 

one d the mof!t 

p~:r nt'>lll!l to b~' 

panv'll> revenue due to changeS ID the f~dt"T<JI1 ta.x law 

would directly dfect the rate of reU.tr.n which, under the 

prestmt ll>tatutory scheme, m'i.Uit be considered alor1g with all other 

relevant ti>ctors so that just and real>Onable :rates may b~ lllet fo:r a 

utility. 

decr-se of the gross receipts tax d~s 

-rned by a utllity. 

to the rate of :return 

For these ~sons, an autom<ltic f~:de%'~1 inccme tax adju5tment 

dause 'l'i'CU1d not be under th~ holdin!i :in Hotel 

Too!"efore. :liUCh a clause would be unlawful ;.;ncer the 

since it would not take into c(.-nsi®ratior'l. all relevant 

fac~ v.·hicr, cr-~~,;ht ial$0 Mve a ~:ring 01!1. whether the rates c:hU"ged 

by th~ utility were ju:ot "nd ~sonable. 



V. CONCLUSION 

In 

this ~· nbH«: eou~ 
U.W docket 

step::. to the proce~;l\1 '~>hUe ~<dn~nr,ins the due 

pnx:ess ril'M:s of aH to th~:>1! be<ari!':fS. !&J ~in1 up with 

propOiied to be follow«l. it it; importa.n t to start 'l'<ith the 

d full <l.nd 

states in part that: 

All final decisions, findi11g1>, rules ar.d or~n of ilmy adn:dn-
istrative officer oc body mHler the Comr.titutkm or 
by law, which ;u-e judid<il or and llfie<:t private 
rights, shaii be subject to review the courts as 
provided by law; and such revk>w shall the deter-
mination of whether the same ;u-e .authocized b) 1<1w, and in 
cases where a hearing is Yequired whether the same 
an supported by c01npetent and evidence upon 
the 11chcle record ••• 

RSMo Section 536.070, part of the Administrative ~ure Act, 

a.nd introduce exhibits; 0) that an p~gs sh~ be suitably 

rewrded and preSti"v«l; a.nd {4} that ~~ ~ doc1.1menu of the 



that m W'da' • ~ ~ 

~B\U!>t haw;~!!~. tha ~n 

llmd ~~ ~ llmd 

~~~~ <:d ~ -~. 11m 

<!\ wflttl1m tN fJW~ ~ 

th~ deci"ion. 

P-ubU<: CC\!nNl ha&vN 

the 

.s. ~n 

to 

¥md 

11md t~ :N&~ fol' 

UD a.:t to 

a ~t~n:r>in4<bv:' of 

11md TM~®ble r;;ot

Cmu~titution~l <lnd ~t~t\.t(;>!'y 

w nle<i, t~ 

~tin!!; th~ 

ot:t abo,.·~. After th~ 

"*Guire the df~..:ted utiht) to 

me ib .ll.nl!lwer 5ettinl ~t lt$ 

iUI well iUI <1m y 

the Commitosi'On. 

b~l'!it~, 

CSR 241hZ 

period S{:t out in 

i 7). lnterv:!nOT:!i tr,, the CiUie should 

ne~oUated :>c <~.s to limit the issues to ~ 

and to be hf'anl at Hopefully a docun;;ent settinjl out the 

should be done in a mar.r.er which requlns the partie» to expend a 

ma:~dmum effort to ef:fkier.dy .ll.nd expeditiously present the r:-;atten to 

be ugued to the Com'O:ission. Audit times will necessarily be shorter 

th.ll.n norm.U but this c.ll.n be at ieast 

the part of all parties concerned. 

As the ultimate scheduler of all proceedings. fhis Commiuion '!'l!iH 

cmtdusion in a timely manner, 

C~ission a."l opportunity to 

These proceedings will brlng the 

11md achieve an efficient 

process whlc.'l will be helpful m this new en. of ngul;ation where rate 

reductions may be as coo::mon u I"eGU-ts for r<~.te increases. Public 

Counsel 

accoo:pJish the reilectkin in the utiJ.iL"'ez' revenues o: 

thes<e inc<ml<! b'< !"':';;c~s under the p~t li£w. 
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