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OFFICE OF THE PUBLIC COUNSEL’S 

SUGGESTIONS ON PROCEDURE UPON REMAND


The Office of the Public Counsel suggests that the present record in each of these consolidated cases cannot provide a lawful and reasonable basis for the approval of the access recovery surcharge tariffs. The carriers and the Staff at the prehearing conference suggested that the record is sufficient and all that is necessary is for the Commission to approve the tariffs is for the PSC to issue findings of fact and conclusions of law as directed by the Court of Appeals decision together with its new orders approving the access recovery surcharge tariffs.  Public Counsel disagrees.

The Office of the Public Counsel asks the Commission to reject the access recovery surcharges proposed in these consolidated cases because the charges are unlawful and unreasonable and violate Section 392.200, RSMo 2000 as unjust and unreasonable and discriminatory rates. The record in each of these cases fails to provide adequate, competent and substantial evidence the disparate treatment of residential, low-volume toll, and rural customers of these carriers is justified and reasonable.

In addition, new facts relevant to the situation should be considered.  On August 16th, the Commission issued a press release announcing that it was urging the Federal Communications Commission to consider rules related to its truth in billing authority that would prohibit carriers “from placing monthly surcharges on customer telephone bills that were not authorized or mandated by federal, state or local regulatory action.”  The Commission announced that it filed comments with the FCC that generally supported NASUCA’s petition asking the FCC to prohibit the many carrier line item fees and surcharges that purport to recover various regulatory administrative and/or government mandated costs. In those comments, the Commission urged a prohibition on line item charges unless expressly authorized or mandated by government action and that any such line item charge be restricted to an amount that conforms to the amount authorized or mandated by that authority.

On February 3, 2005, the Commission sent to the Secretary of State a proposed new rule limiting surcharges not specifically mandated or authorized by federal, state, and local governments. 4 CSR-240-33.045 – Billing Standards for Residential & Business Customers. This proposed rule may have significant impact on these cases and certainly will have some impact on whether or not these proposed surcharges are in the public interest.  Public Counsel believes this new development is significant and relevant to these tariff cases and the record should be reopened to include these new facts.

If the Commission declines to reopen the record in these cases, there is only one lawful and reasonable outcome—the rejection of the access recovery surcharge tariffs.  


On the other hand, if the Commission reopens the record in these cases, Public Counsel submits that the carriers must submit to the Commission competent and substantial evidence to justify the disparate treatment and to demonstrate that the rates are just and reasonable pursuant to Section 392.200, RSMo 2000.  While an evidentiary hearing in a tariff case is not mandated by due process or statute, the PSC record must still contain competent and substantial evidence to support any finding that the rates are just and reasonable and that the disparate treatment of similarly situated ratepayers has a rationale basis. The creation of a proper evidentiary record upon which the PSC can make a decision that is lawful and reasonable is the Commission’s responsibility.  There are options that the PSC can pursue; it can be done through an evidentiary hearing or perhaps through some reasonable process whereby the companies can present supporting facts into the record under oath and Public Counsel has the same opportunity to present evidence in reply or in opposition to the evidence adduced by the carriers.


If the Commission determines that it does not intend to reopen the case to supplement the record, Public Counsel is willing to submit its own proposed findings of fact and conclusions of law by April 17, 2005 with reply proposed findings and conclusions due by May 17th, all as proposed by the MCI companies, Sprint, and AT&T.  However, Public Counsel reserves its right to object to the refusal to reopen the record and Public Counsel’s willingness to file proposed findings of facts and conclusions of law is not intended and should not be considered a waiver of its position that the current PSC record is inadequate and does not support approval of the tariffs. Public Counsel will seek review and reversal under Section 386.500, RSMo 2000, et seq., for any order that approves the tariffs based upon the present record on grounds that the approval order is not based upon all the relevant evidence or upon substantial and competent evidence in the record and that the record is incomplete.

Summary of the Court of Appeals Opinion


The remand of these consolidated cases is based upon State Of Missouri, ex rel. Coffman v. Public Service Commission, 150 S.W.3d 92 (Mo App. 2004). 


Public Counsel suggests that upon remand, the Commission should address the specific deficiencies found in its prior orders and identified in the Opinion by first providing a process so that the Commission will have before it an adequate record of competent and substantial evidence that will support its decision, no matter what the outcome. 


Public Counsel provides excerpts from the Court’s Opinion to assist the Commission determine the most appropriate process on remand  (emphasis provided by Public Counsel) 
“In Point II, it claims that the Commission erred because its decision violated § 392.200 in that no reasonable justification was shown by the Companies for the disparate treatment of similarly situated customers with respect to the surcharges”  . . . 

“And, because Point II is dispositive of this appeal, we address it alone.  In Point II, the OPC claims that the Commission erred in approving the proposed tariff revisions requested by the Companies because its decision violated § 392.200 in that no reasonable justification was shown by the Companies for the disparate treatment of similarly situated customers with respect to the surcharges. Specifically, the OPC claims that there was nothing in the record to justify assessing low-volume customers the same surcharges as high-volume customers, applying the surcharges to residential customers only, and exempting the carriers' local service customers from the surcharges. Before the Commission, the OPC argued that this disparate treatment was a discriminatory act in violation of § 392.200.2 and .3. On appeal, the OPC argues that the PSC's orders did not disclose any valid justification or basis for allowing the carriers to single out these low volume toll customers and residential customers for discriminatory treatment and extra charges. There was no justification for the preferential treatment of the carriers' local exchange customers. The orders do not state how and in what manner this discriminatory method of assessing a cost recovery charge for access fees are [sic] reasonable and proper and in the public interest. 


Essentially, the OPC is arguing that the PSC's orders approving the Companies requested surcharges contained cursory findings which did not articulate any facts from which the Commission reached its ultimate conclusion that there was a reasonable justification for the disparate treatment of residential, low volume, and rural customers.  

150 S.W.3d at 100-101.

“Whether a case is contested or uncontested, this court has held that the requirements of §§ 386.420.2 and 536.090 apply such that the Commission's decision or order is required to be in writing, including findings of fact and conclusions of law. State ex rel. Coffman v. Pub. Serv. Comm'n, 121 S.W.3d 534, 542 (Mo.App.2003); AT & T Communications of the Southwest, Inc. v. Pub. Serv. Comm'n, 62 S.W.3d 545, 546-47 (Mo.App.2001); State ex rel. Noranda Aluminum, Inc. v. Pub. Serv. Comm'n, 24 S.W.3d 243, 244-45 (Mo.App.2000). The Commission's findings cannot be "completely conclusory." AT & T, 62 S.W.3d at 546; State ex rel. Noranda Aluminum, 24 S.W.3d at 244-45. They "must articulate the 'basic facts from which [the Commission] reached its ultimate conclusion' regarding disposition of the case. While detailed factual summaries are not needed there, nevertheless, must be sufficient findings of fact to determine how the controlling issues were decided by the Commission." State ex rel. Coffman, 121 S.W.3d at 542 (citations omitted).”


“Any fair reading of the Commission's order reveals that it does not articulate, as required, the factual basis for its conclusion that the alleged disparate treatment of residential, low volume, and rural customers was not a violation of § 392.200.2 and .3 as claimed by the OPC. The Commission's orders also fail to articulate the factual basis for the Commission's conclusion that the proposed tariff revisions are just and reasonable, as the OPC claims in Point V.”  150 S.W.3d at 102.

“For the foregoing reasons, we find that the Commission, in approving the surcharges sought by the Companies, failed to make sufficient findings of fact and conclusions of law to justify its orders. As such, we must reverse and remand for the Commission to make findings of fact and conclusions of law as required. Century State Bank v. State Banking Bd. of Mo., 523 S.W.2d 856, 861 (Mo.App.1975). On remand, the Commission may reopen the case and hear additional evidence, if a majority of the Commission desires to do so. Id. Otherwise, it may make the required findings of fact and conclusions of law based on the evidence already presented. Id.”  150 S.W.3d at 101-102.


The Court indicated that the PSC has discretion to reopen the case for additional evidence or can make the required findings and conclusions based upon the “evidence already presented.”  This should not be taken as the Court’s ruling that the record contains sufficient competent and substantial evidence upon which the PSC can make the required findings and conclusions that will support its ultimate decision. The Court held that the PSC’s failure to make adequate findings to justify its orders mandated reversal of the orders. After findings are made, the Court will then be in a position to review those findings to determine if the findings support the decision and if the record supports the findings and ultimate decision.

Restatement of Grounds for Opposition to Tariffs:

Public Counsel restates and reaffirms its previous objections to the tariffs and access recovery surcharges in these cases. The companies have failed to justify the exemption of their local customers from the surcharge based upon lawful and reasonable basis. The companies have failed to justify the exemption of their business customers from the surcharge based upon lawful and reasonable basis.

Summary of Grounds:

The tariffs violate Section 392.200, RSMo 2000 by their adverse discriminatory effect on Missouri customers as it unreasonably applies a charge whose purpose is to recover access costs paid by the company on customers that have little or no toll usage. The same charge is made for all accounts, without consideration of the actual toll calls billed.  The surcharges are applied as a flat rate without regard to the type, amount and duration of toll calls and the resultant access charges incurred by the company, if any. The charges result in unreasonable and prejudicial disadvantages for a class of the carriers’ presubscribed customers that have a low toll call volume or no toll calling while customers with considerable toll calling are given an undue and unreasonable preference and advantage by paying the same amount per month. 

The tariffs apply a flat rate non-usage sensitive charge to recover a cost paid by the companies (access charges) that are incurred on a usage sensitive basis. High volume users pay the same as non-traffic generating customers or customers with very low number of calls and few minutes of use. Low volume users are paying a disproportionate share of the access cost recovery when their usage has no bearing on the amount of recovery these customers are expected to contribute. 

Section 392.200.3 RSMo provides:

 “No telecommunications company shall make or give any undue or unreasonable preference or advantage to any person, corporation or locality, or subject any particular person, corporation or locality to any undue or unreasonable prejudice or disadvantage in any respect whatsoever except that telecommunications messages may be classified into such classes as are just and reasonable, and different rates may be charged for the different classes of messages.” 

Section 392.200, RSMo 2000, subsection 2 provides in pertinent part: 

“No telecommunications company shall directly or indirectly or by any special rate, rebate, drawback or other device or method charge, demand, collect or receive from any person or corporation a greater or less compensation for any service rendered or to be rendered with respect to telecommunications or in connection therewith, except as authorized in this chapter, than it charges, demands, collects or receives from any other person or corporation for doing a like and contemporaneous service with respect to telecommunications under the same or substantially the same circumstances and conditions.” 

The tariffs assess a surcharge to recover access charges each month conditioned on a flat fee of $1.95, $1.99, or $2.95 per account basis, depending on the carrier. The surcharges can be assessed even if a customer makes no toll calls or any calls, but is just a presubscribed customer with the billed amount over the $1.00 monthly threshold.  In addition to a minimum monthly charge (which is over $1.00), the customer is billed the additional $1.95, $1.99 or $2.95 just for being that company’s Missouri customer. 

  
The PSC's record does not disclose any valid justification or basis for allowing the companies to single out these customers for discriminatory treatment and extra charges. The PSC's record does not state how and in what manner this discriminatory method of assessing a cost recovery charge is reasonable and proper and in the public interest.  PSC's record lacks any showing that this discrimination and the recovery of these costs in this manner is based upon reasonable and fair conditions which equitably and logically justify this tariffed rate.  State ex rel. DePaul Hospital School of Nursing v. PSC, 464 SW2d 737 (Mo App 1970).
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