BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Request from the Customers in the   
)
Rockaway Beach Exchange for an Expanded Calling

)
Case No. TO-2003-0257
Scope to Make Toll-Free Calls to Branson.



)
RESPONSE OF THE OFFICE OF THE PUBLIC COUNSEL


The Office of the Public Counsel states the following to the Missouri Public Service Commission concerning the expanded local calling plan proposed in a Stipulation and Agreement between Public Counsel and CenturyTel for the Rockaway Beach community.

1. Public Counsel concurs in and supports the Response of CenturyTel filed on August 5, 2005 detailing the financial and operational aspects of the expanded local calling plan for the Rockaway Beach community.

2. Petitions by the customers have been filed with the PSC, a Task Force was formed to review expanded local calling, and from that Task Force emerged a process for customers and communities to petition for expanded calling. At present the proposed process is in a rule making proceeding that has progressed to the hearing stage and now awaits a final rule. 

3.  In the meantime, Public Counsel has filed this case to consider under the terms of the proposed process, the petitions of Rockaway Beach community to attempt to provide remedial action for the customers’ belief that their local calling scope is inadequate. Public Counsel and CenturyTel have been working since before the establishment of the Task Force to reach a reasonable and acceptable resolution of the local calling scope issue.  This has involved meetings between CenturyTel and the communities as well as telephone conferences and meetings among CenturyTel, the Staff, Public Counsel and, in December 2004, with community leaders.  In January 2005, Public Counsel outlined the options discussed and requested the community’s input on the preferred plan.  However, Public Counsel also advised the community that Public Counsel’s effort to obtain expanded local calling for Rockaway Beach was conditioned by its duty to represent the public and the ratepayers as a whole. (See, Attachment A, letter of January 11, 2005).

4. This present proposal is a cooperative effort by the Company and Public Counsel to balance the interests of the community, the interests of all CenturyTel ratepayers, the Company, and the public interest as a whole to provide a creative solution to a long standing local calling area problem, provide the necessary financial resources for the solution which does not adversely effect the company, provides that the local community bear part of the financial burden of the plan, yet maintain the affordability of the plan.

5. The plan strikes a balance between what is desirable and what is feasible in that it also does not require communities such as Branson to participate in a mandatory plan which may not be perceived as a direct benefit for those customers.  The plan has its basis in the calling history and patterns of communities to provide EAS on some of the routes with the heaviest calling traffic.  Here are some of the other public interest benefits of this plan:

· it is something that many rural customers in this area have been demanding since the end of COS; 

· it is a positive alternative solution to the failure of "competition" to provide the necessary and adequate telephone service to rural areas;

· it can have a "incentive" aspect to it by rewarding the Company as for adopting this plan in that it replaces some “lost” revenues;

· it serves many of the communities of interest by providing a flat fee for unlimited local calling within those communities of interest;

· it incorporates feasible financial requirements  (price and structure) to implement the flat rate plan;

· it considers the input of the telecommunications company offering local service within these communities of interest;

· The public interest would be promoted and served within these communities of interest by the establishment of the EAS plan and by the fixed additive. 

· It provides adequate telecommunications service at levels and prices that are at parity with urban and suburban areas (e.g. MCA) and ensures that these rural customers have access to reasonable local calling scopes and the ability to reach internet services at just, reasonable, and affordable rates.

· The cooperative effort with CenturyTel also avoids contentious litigation over the power of the PSC to direct a price cap company to offer service while the Company claims such action interferes with the management of the company and is contrary to the reduced level of regulation that comes with price cap and competitive status.

6.          Public Interest Considerations

Expanding the Rockaway Beach local calling scope under this plan provides the rural communities in this plan with telecommunications service at parity with urban and suburban areas on price, quality, and service options. It should have a positive impact on Missouri’s economy by enhancing communications necessary for the health, safety, and general welfare of Missourians in those communities and in the state as a whole. 

The goal of telecommunications policy in this state is found in Section 392.185, RSMo 2000. The thrust of telecommunications competition is to bring better service, more choices, and lower prices to Missouri customers, without regard to location.  The General Assembly has declared parity of services between urban and rural areas as a matter of this state’s public policy.  Section 392.185(7) RSMo 2000.  This was re-emphasized in joint resolution that the General Assembly adopted when COS was ended by PSC order. 

Competition has so far failed the rural customer. Competition has failed Missouri if rural customers receive a reduced or an inferior level of service as compared to the urban customer.  Competition also fails the rural customers if they must pay unreasonable prices and cannot afford a diverse supply of telecommunications services and products that are available in other areas of the state.  Today customers in the metropolitan areas can reach thousands of customers in numerous exchanges through their local exchange service or by reasonably priced optional MCA plans.  Rural customers, such as those in the Rockaway Beach area communities, often cannot even call the neighboring exchange or the next town or the county seat without a toll charge.  

This plan addresses the expansion of local service by a calling plan that gives customers reasonable assurance that the cost of communication within their community of interest does not inhibit or thwart economic development or pose an obstacle to maintaining and improving their health, safety, and welfare.

The ratepayers in the rest of CenturyTel’s territory will forego a slight reduction in local basic rates that would have been provided with a system wide across the board application of the decrease in the CPI-TS. This reduction is approximately 25 cents a month per customer.  Public Counsel will not call this reduction de minimus, because rate changes for residential and small business customers often translates to cents per month. Over the last 10 years there has been discussion about the “low” prices of basic local service and often opposition in rate cases to any reduction in local rates. While Public Counsel rejects any contention that local rates are priced below cost as baseless, it recognizes the industry’s opposition and the PSC’s reluctance to further reduce local basic rates. Given the practical realities facing and the financial hurdles that expanded local calling poses in rural communities, a fresh, new and perhaps an unorthodox approach was the order of the day. Rather than impose a financial burden or either CenturyTel or the Rockaway Beach customers, the reduction due ratepayers from the CPI-TS was “targeted” to a specific project.  This targeting of reductions has been used before in other instances and with other companies (e.g. Sprint) to eliminate touch-tone charges, reduce mileage charges, and reduce specific rate groups’ prices. The proposal still provides some reduction system wide for all ratepayers. This is not a question of subsidy, but rather is an issue of improving a single, interrelated public switched telecommunications network and one interrelated economy by seeking parity of services.

Public Hearings 

Public Counsel does not oppose a public hearing if the Commission desires to hold a public forum.  However, at the agenda session it was suggested that the public hearing be held at a facility outside of the Rockaway Beach exchange so that tele-video facilities would be available.  Public Counsel does not believe holding a hearing at a location outside of the Rockaway Beach exchange would be prudent since that could be viewed as placing the convenience of the PSC above the needs and convenience of the local customers most affected by the plan.  A local public hearing, if deemed appropriate, should be scheduled at a time and place to encourage attendance; the hearing should go to the people. 

7. The Legal Basis for The Plan’s Funding

Public Counsel suggests that the funding mechanism used to fund the Rockaway Beach expanded calling plan is within the scope of the powers of the Commission and is not inconsistent with the price cap statute.  Certainly, Section 392.245.4, RSMo 2000, does not contain a specific authorization to target reductions to any specific item in local basic service or to any specific area.  However, Public Counsel asks the Commission to look at the price cap statute in the context of the whole of the telecommunications law.  Allocating the reduction to the specific needs of consumers is consistent with the purposes of the telecommunications law as set out in Section 392.185, RSMo.  Public Counsel believes it is consistent with the law to apply a CPI-TS reduction in such as manner as to provide real and significant relief to consumers when applied in a targeted fashion rather than have the reduction dissipated with little significant impact on the quality, adequacy, and price of basic local service when applied across the board to all customers and to all types of local basic services.  

The Commission has an opportunity to apply the statute in a manner to provide relief to ratepayers who have petitioned the Commission for relief from inadequate local calling scopes, preserve just, reasonable and affordable rates for expanded calling in that community, and still provide rate reductions for local basic service throughout CenturyTel’s service area. The price cap mechanism is a remedial type of statute that should be given broad construction consistent with the purposes of the telecommunications law.

Applicable law

The change in rates as a result of the change in the CPI-TS is found in Section 392.245.4, RSMo:

(1) Except as otherwise provided in subsections 8 and 9 of this section and section 392.248, the maximum allowable prices for exchange access and basic local telecommunications services of a small, incumbent local exchange telecommunications company regulated under this section shall not be changed for a period of twelve months after the date the company is subject to regulation under this section. Except as otherwise provided in subsections 8 and 9 of this section and section 392.248, the maximum allowable prices for exchange access and basic local telecommunications services of a large, incumbent local exchange telecommunications company regulated under this section shall not be changed prior to January 1, 2000. Thereafter, the maximum allowable prices for exchange access and basic local telecommunications services of an incumbent local exchange telecommunications company shall be annually changed by one of the following methods: 

(a) By the change in the telephone service component of the Consumer Price 
Index (CPI-TS), as published by the United States Department of Commerce 
or its successor agency for the preceding twelve months; or 

(b) Upon request by the company and approval by the commission, by the change in the Gross Domestic Product Price Index (GDP-PI), as published by the United States Department of Commerce or its successor agency for the preceding twelve months, minus the productivity offset established for telecommunications service by the Federal Communication Commission and adjusted for exogenous factors; 

2) The commission shall approve a change to a maximum allowable price filed pursuant to paragraph (a) of subdivision (1) of this subsection within forty-five days of filing of notice by the local exchange telecommunications company. An incumbent local exchange telecommunications company shall file a tariff to reduce the rates charged for any service in any case in which the current rate exceeds the maximum allowable price established under this subsection.  

(emphasis added)

Section 392.245.7, RSMo provides: 

 Nothing in this section shall be interpreted to alter the commission's jurisdiction over quality and conditions of service or to relieve telecommunications companies from the obligation to comply with commission rules relating to minimum basic local and interexchange telecommunications service.

Section 392.185.RSMo:

 The provisions of this chapter shall be construed to: 

(1) Promote universally available and widely affordable telecommunications services; 

(2) Maintain and advance the efficiency and availability of telecommunications services; 

(3) Promote diversity in the supply of telecommunications services and products throughout the state of Missouri; 

(4) Ensure that customers pay only reasonable charges for telecommunications service; 

(5) Permit flexible regulation of competitive telecommunications companies and competitive telecommunications services; 

(6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest; 

(7) Promote parity of urban and rural telecommunications services; 

(8) Promote economic, educational, health care and cultural enhancements; and 

(9) Protect consumer privacy. 


Section 392.200, authorizes the Commission to provide for expanded local calling

7.  The commission shall have power to provide the limits within which telecommunications messages shall be delivered without extra charge.

Section 386.250.

The jurisdiction, supervision, powers and duties of the public service commission herein created and established shall extend under this chapter: 






****

2) To all telecommunications facilities, telecommunications services and to all telecommunications companies so far as such telecommunications facilities are operated or utilized by a telecommunications company to offer or provide telecommunications service between one point and another within this state or so far as such telecommunications services are offered or provided by a telecommunications company between one point and another within this state, except that nothing contained in this section shall be construed as conferring jurisdiction upon the commission over the rates charged by a telephone cooperative for providing telecommunications service within an exchange or within a local calling scope as determined by the commission, except for exchange access service (emphasis added)


Cap on Increases is Key to Price Cap Statute


The Missouri Supreme Court, citing a Court of Appeals decision interpreting the price cap statute, looked to the legislative purposes in Section 386.185 for guidance in interpreting and applying Section 392.245, RSMo:

As noted in Coffman v. Pub. Serv. Comm'n., 154 S.W.3d 316, 318 (Mo. App. W.D. 2004), in order to permit existing service providers, or ILECs, to compete on a level playing field with the new entries into the local telecommunications area, or ALECs, Missouri enacted legislation that permits ILECs "the opportunity to gain freedom from traditional rate-of-return regulation" by enacting a system that would:
(3) Promote diversity in the supply of telecommunications services and products throughout the state of Missouri;
(4) Ensure that customers pay only reasonable charges for telecommunications service;
(5) Permit flexible regulation of competitive telecommunications companies and competitive telecommunications services;
(6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest;
Sec. 392.185 (emphasis added). 

State of Missouri ex rel., Sprint Missouri, Inc., v. Public Service Commission (SC 86584) 06/14/2005.

While this Sprint MCA rate banking case involved nonbasic telecom services and not local basic service rates adjusted by CPI-TS changes, the Court noted that the intent and purpose of Section 392.245, RSMo is to prevent increases that cause rate shock, but yet allow the company to reasonably have the opportunity to increase rates:

“It is this statutory cap on rate increases that gives the type of regulation its name -- price cap regulation. The purpose of price cap regulation is not to guarantee Sprint an eight percent rate increase each year, but to cap increases at such an amount where competition does not otherwise cap them at a lower amount. ***

In this way, price cap regulation can help the PSC meet its statutory duty of ensuring that ratepayers pay only reasonable charges for telecommunications services, while allowing companies to make a reasonable profit, by permitting "flexible regulation of competitive telecommunications companies . . . and to allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest." Sec. 392.185 (emphasis added). 
To interpret the statute otherwise would contravene its purpose.”

State of Missouri ex rel., Sprint Missouri, Inc., v. Public Service Commission (SC 86584) 06/14/2005.

The thrust of the price cap statute and the CPI-TS change provisions is to prevent the incumbent companies from increasing rates significantly at a time when the incumbent is still exercising dominant, if not monopoly power.  Restrictions on increases is the key to price cap regulation rather than implementation of forced reductions that provide little real relief for ratepayers.  Rather than have a CPI-TS reduction be dissipated and provide little in terms of real and significant relief in its application on a system-wide basis, it would be consistent with the intent of the law to target a portion of reduction to keep local rates just, reasonable, and affordable in a specific location after the expansion of local calling through a mandatory EAS is consistent with the purpose of the law.  This alternative would be a means to avoid a complaint against the company for failing to provide adequate and reasonable service under Section 392.200.1, RSMo which, if successful, could result in the company making an application for rate increases and rate relief under Section 392.246, RSMo.

The OPC files the attached a letter from State Representative Dennis Wood to advise the Public Service Commission of the support for the expanded local calling plan.

Respectfully submitted,
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