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COMES NOW the Staff of the Missouri Public Service Commission (“Staff”) and states:


1.
On June 4, 2003, Sprint Missouri, Inc. d/b/a Sprint (“Sprint”) applied for approval of the Master Interconnection and Resale Agreement and Amendment No. 1 between Sprint and icg telecom Group, Inc. (“ICG”).  On June 19, 2003, the Missouri Independent Telephone Company Group (“MITG”) applied to intervene in opposition to the Agreement, and further requested an evidentiary hearing.  On June 23, 2003, the Small Telephone Company Group (“STCG”) filed an application to intervene and requested an evidentiary hearing.  The Commission issued its Order Directing Filing and Setting Prehearing Conference, directing Sprint, ICG and the Staff to file responses to the applications to intervene no later than July 2, 2003.


2.
The Staff recommends that the Commission deny intervention to MITG and STCG, deny the requests for an evidentiary hearing, and approve the Agreement.  The Staff’s support for this recommendation is explained below.


3.
In the attached Memorandum, which is labeled Appendix A, the Staff recommends that the Commission approve the Interconnection Agreement between Sprint and ICG.  The Commission’s authority to approve or reject this Interconnection Agreement is pursuant to 47 U.S.C. § 252(e) of the Telecommunications Act of 1996 (“Act”).  The Staff concludes that the Interconnection Agreement does not discriminate against telecommunications carriers not a party to the Agreement, and the Agreement is not against the public interest, convenience or necessity.

4.
Under Section 252(e) of the Act, an interconnection agreement adopted by negotiation shall be submitted for approval to the Commission.  The Commission may only reject an agreement (or any portion thereof) adopted by negotiation if it finds:

(i) the agreement (or portion thereof) discriminates against a telecommunications carrier not a party to the agreement; or

(ii) the implementation of such agreement or portion is not consistent with the public interest, convenience, and necessity.

5.
MITG and STCG argue that the Agreement discriminates against third-party local exchange companies that terminate traffic originating by ICG, carried by Sprint, and terminated on a MITG or STCG exchange.  The Agreement originally contained the following language regarding the obligation to compensate third party local exchange companies for terminating traffic:

66.1.1. Each party acknowledges that it is the originating Party’s responsibility to enter into arrangements with each third party LEC, CLEC or CMRS provider for the exchange of transit traffic to that third party, unless the Parties agree otherwise in writing. [emphasis added].

However, the language of Amendment No. 1 to the Agreement changes this section, and the Agreement now states:

66.2.1. Each party acknowledges that it is the originating Party’s responsibility to enter into arrangements with each third party LEC, CLEC or CMRS provider for the exchange of transit traffic to that third party.

This amended language acknowledges the obligation to compensate the MITG and STCG companies for traffic terminated to their exchange.  If traffic is terminated to one of their exchanges without a compensation arrangement, the carrier originating the traffic would be in violation of the Agreement.  Accordingly, the traffic termination language does not discriminate against a telecommunications carrier that is not a party to the agreement, including the STCG or MITG companies.


6.
The language of the Agreement between Sprint and ICG is similar to the Agreement between Sprint and Sprint Communications Company, L.P., filed in Case No. TK-2003-0409.
  In that case, the Staff raised a concern regarding the same terminating traffic clause identified by MITG and STCG in the present case, and cited above in Paragraph 5.  In Case No. TK-2003-0409, the parties to the Agreement executed an Amendment that satisfied the Staff’s concerns.  That Amendment is identical to the Amendment in the present case, which ensures that the obligation to enter into arrangements with third party carriers for terminating traffic cannot be altered by the parties.  There are no substantive differences between the Agreement approved by the Commission in Case No. TK-2003-0409, and the Agreement in the present case.  In Case No. TK-2003-0409, the Commission found that the Agreement “does not discriminate against a nonparty carrier and implementation of the Agreement is not inconsistent with the public interest, convenience and necessity.”
  The Commission concluded, “the Agreement is neither discriminatory nor inconsistent with the public interest and should be approved.”  


7. 
This is not the first instance where STCG and MITG have raised the same issues identified in their motions to intervene.  Most recently, MITG and STCG petitioned the Commission to establish a “business relationship” between carriers to address the traffic termination issue.  The Commission dismissed the STCG/MITG attempt, finding that the STCG/MITG proposal was a “drastic step” and that the Commission would “not take this drastic step until it becomes clear that there is no cost-effective way to identify and bill the party responsible for uncompensated traffic.” 
  The Commission directed its Staff to address these issues in a rulemaking.
  In the present case, STCG and MITG again wish to establish their business relationship proposal despite the Commission’s earlier conclusion to initiate a rulemaking in an attempt to identify a cost-effective approach.  Although this rulemaking will not become final before the Agreement in this case must be approved or rejected by the Commission,
 the resolution of the pending rulemaking is not determinative since the present Agreement is not discriminatory.  


WHEREFORE, the Staff respectfully requests that the Commission deny the motions to intervene, deny the motions for an evidentiary hearing, and approve the Interconnection Agreement between Sprint and ICG, as amended.
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� In re: The Interconnection Agreement Between Sprint Missouri, Inc. and Sprint Communications Company, L.P. Pursuant to Sections 251 and 252 of the Telecommunications Act of 1996, Case No. TK-2003-0409.


� Id., Case No. TK-2003-0409, Order Approving Interconnection Agreement, May 29, 2003.


� In the Matter of the Investigation into Signaling Protocols, Call Records, Trunking Arrangements, and Traffic Measurement, Case No. TO-99-593, Order Denying Motion, January 28, 2003.


� In the Matter of a Proposed Rule to Require All Missouri Telecommunications Companies to Implement and Enhanced Record Exchange Process to Identify the Origin of IntraLATA Calls Terminated by Local Exchange Carriers, Case No. TX-2003-0301.  


� The Commission stated in its Order Directing Filing and Setting Prehearing Conference that it must act by September 3, 2003, pursuant to 47 U.S.C. 251(e)(4).
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