Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Tariffs Filed by Sprint Missouri, Inc., d/b/a Sprint, to Reduce the Basic Rates by the Change in the CPI-TS as Required by Section 392.245(4), Updating Its Maximum Allowable Prices for Non-basic Services and Adjusting Certain Rates as Allowed by Section 392.245(11), and Reducing Certain Switched Access Rates and Rebalancing to Local Rates, as Allowed by Section 392.245(9).
	)))))))))))
	Case No. TR-2002-251


Staff’s Response to Office of the Public Counsel’s 

Statement and Arguments FILLIN "Type Title of Pleading; then  Tab and Enter" \* MERGEFORMAT 
COMES NOW the Staff of the Missouri Public Service Commission and for its response states:

1.
On March 8, 2004, the Commission issued an order directing the Public Counsel to file, on or before April 9, 2004, its written arguments and testimony and other evidence, if any, regarding the cost study previously filed in this matter by Sprint Missouri, Inc. (Sprint) The order also directed that Sprint and the Staff of the Commission shall file, on or before May 10, 2004, responses to the filings made by Public Counsel.  

2.
On April 9, 2004, Public Counsel filed its statement and the testimony of its economist Barbara Meisenheimer. 

3.
The attached Affidavits of Staff economists Natelle Dietrich and Christopher Thomas, labeled as Appendices A and B respectively, respond to testimony of Public Counsel economist Barbara Meisenheimer and to the concerns of the Court in remanding this case in State ex rel. Coffman v. Public Serv. Com’n, 121 S.W.3d 534 (Mo. App. W.D. 2003).  Ms. Dietrich’s affidavit also includes Staff’s Proposed Findings of Fact and Conclusions of Law.     

4.
Public Counsel states that Sprint has not conducted cost studies for local basic service and intrastate switched access that are incremental cost studies as defined in Section 386.020(43) RSMo 2000.  (Public Counsel Statement, para. 1).  

Mr. Thomas explains that economists do not agree whether the loop is a direct cost of local cost or a shared and common cost of Sprint’s operations.  Regardless, after re-allocating a maximum reasonable percentage of the loop costs from basic local service to other services, Sprint meets the statutory test for rebalancing.   

5.
Public Counsel states that Sprint inappropriately assigned the entire loop cost to local basic service.  (Public Counsel Statement, para. 2).  

As noted above, Mr. Thomas explains that after re-allocating the loop costs to other services, Sprint still meets the statutory test for rebalancing.

6.
Public Counsel renewed its objection to the Commission’s failure to comply with the requirements of Section 392.245.9 RSMo 2000 that mandates that not later than one year after Sprint became a price cap regulated company, the PSC “shall complete an investigation of the cost justification for the reduction of intrastate access rates and the increase of maximum allowable prices for basic local telecommunications service.”  Public Counsel adds that this tariff proceeding should not proceed until such time as the PSC conducts the investigation required by the price cap statute and issues a report of its investigation as required by 386.420.2 RSMo.  (Public Counsel Statement, para. 3).

Public Counsel points to no authority, and the Staff is aware of none, that requires the investigation under Section 392.245.9 and the rebalancing of rates under Section 392.245.9 to be handled in separate cases.  

7.
Public Counsel objects to the Commission shifting the burden of proof in this proceeding from Sprint to the Office of the Public Counsel by first requiring Public Counsel to provide evidence that Sprint’s studies are defective before Sprint has even provided proper evidence that the studies were qualified and properly conducted incremental cost studies which could serve as cost justification for rebalancing under the price cap statute.  (Public Counsel Statement, para. 4).

The Commission has not shifted the burden of proof to Public Counsel.  On December 5, 2001, Sprint filed cost studies that support the rebalancing of its rates for basic local service and intrastate access service.  Sprint’s verified cost studies and the verified Staff Recommendation present a prima facie case for rebalancing Sprint’s rates for basic local service and intrastate access service.  The Commission has directed Public Counsel to explain in what respect it believes Sprint’s cost study is inaccurate.  This is analogous to a civil action:  when a plaintiff, having the affirmative of the issue, presents evidence to establish a prima facie case, the burden of going forward with the evidence shifts to the defendant.  State ex rel. State Dept. of Pub. Health v.Ruble, 401 S.W.2d 909 (Mo. App. 1970).  .

8.
Public Counsel objects to the Commission cloaking Sprint’s tariffs and its cost studies with a presumption of correctness.  (Public Counsel Statement, para. 5).

The Commission has not willy-nilly cloaked Sprint’s tariff and cost studies with a presumption of correctness.  Sprint’s verification and the verified Staff analysis cloak Sprint’s tariff and cost studies with a presumption of correctness. 

9.
Public Counsel states that based on the current record, there is no competent and substantial evidence to support a cost justification for rebalancing.  (Public Counsel Statement, paras. 6, 9).

Public Counsel is incorrect.  Sprint’s verified cost study and the verified Staff Recommendation, both filed December 5, 2001, provide support for rebalancing.  Today’s affidavits provide additional support.  

10.
Public Counsel renews its objections to the consideration of Sprint’s cost studies and the Staff’s recommendations because it did not meet the standards for submission in Section 536.070(11) RSMo.  (Public Counsel Statement, paras. 7, 8).  

Section 536.070(11) pertains to contested case hearings and the Western District has already ruled in this case that the Commission is not required to conduct a contested case hearing.  State ex rel. Coffman v. Public Service Commission, 121 S.W. 3d 534, 542 (Mo. App. W.D. 2003).

11.
Public Counsel objects to the lack of a proper foundation and the hearsay nature of the studies.  (Public Counsel Statement, para. 10).

Again, Public Counsel is attempting to apply contested case evidentiary standards to a non-contested case proceeding.

WHEREFORE, based upon Sprint’s verified cost study and the Staff’s verified analysis, the Staff recommends that the Commission adopt its Proposed Findings of Fact and Conclusions of Law.
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