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pre-trial brief of applicants osage water company
and environmental utilities, llc

COME NOW Osage Water Company and Environmental Utilities, LLC and for their pre-trial brief herein as ordered by the Commission state:

SCOPE OF ISSUES


The Application presented to the Commission in this case involves a request for approval of the sale of assets by Osage Water Company (Contract A) and Environmental Utilities, LLC (Contract B).  Associated with those transactions are the proposed purchase of assets from Gregory D. and Debra J. Williams (Contract C) and Hurricane Deck Holding Company (Contract D).  The Commission has no authority to approve or reject the sale of assets set forth in the C & D contracts, but those sales are contingent upon the Commission’s approval of the A & B contracts.


In addition to the required action with respect to approval of the A & B contracts, Missouri American Water Company has also requested that in connection with those transactions that the Commission make certain findings as to the “rate base” value of the assets it proposes to purchase, and authorize it to file tariffs which are sufficient to allow it to earn a fair return on the purchase price of those assets.
LEGAL AUTHORITY 


The Commission’s authority to review and approve or deny a sale of assets of a regulated utility is derived from Section 393.190.1, RSMo, which provides:

1. No … water corporation or sewer corporation shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, works or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such works or system, or franchises, or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it to do so.

The criteria to be utilized by the Commission in determining whether to approve or reject a proposed sale of assets has been clearly set forth in a series of Missouri cases, all of which state that the Commission may only determine whether the proposed sale is detrimental to the public interest.  The Commission “has no authority beyond the express and literal terms of the Public Service Commission Act.”  State ex rel. City of St. Louis v. Public Service Commission of Missouri, 73 S.W.2d 393 (Mo banc. 1934).  “The public served by the utility is interest in the service rendered by the utility and the price charged therefore; investing public is interested in the value and stability of the security issued by the Utility.”  Id.  “The [Public Service Commission] found that the public (consumers) would not be affected by the transfer of the stock.  The owners of this stock should have something to say as to whether they can sell it or not.  To deny them that right would be to deny to them an incident important to ownership of property. [cite omitted]  A property owner should be allowed to sell his property unless it would be detrimental to the public.”  Id.  

The City of St. Louis case involved a sale of stock to a utility company, whereas the two contracts at issue in this case involve a sale of assets of two separate utility companies to Missouri American Water Company.  However, in State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, the Missouri Court of Appeals held “We have found no provision and Relator directs us to no provision that grants to the Commission the power to determine the interests of persons making claim to the proceeds of the sale of the assets of a utility.  … The Commission may not withhold its approval of the disposition of assets unless it can be shown that such disposition is detrimental to the public interest.”
FACTUAL ISSUES
1. Are the proposed purchase transactions by Missouri American Water Company detrimental to the public interest? 

2. Are the proposed purchase prices allowable as “rate base” upon payment thereof by Missouri American Water Company?

3. Should Missouri American Water Company be allowed to file tariff sheets reflecting water and sewer rates for service which are greater than the current rates of Osage Water Company and/or Environmental Utilities, LLC in order to enable it to recover a reasonable rate of return on the cost of the assets purchased plus ongoing operation costs?

4. Should the existing certificates of Osage Water Company and Environmental Utilities, LLC be transferred to Missouri American Water Company upon closing of the purchase transactions?

Other issues have been proposed by other parties to this case, but are not reasonably related to the limited authority granted by Statute and case law to the Commission in regards to a sale of assets case, or to the additional issues raised by the Application.  Those issues will not be addressed in this Trial Brief.

ANTICIPATED EVIDENCE

ISSUE 1:  Are the proposed purchase transactions by Missouri American Water Company detrimental to the public interest?  
Each of the parties participating in this case conceded at the prehearing conference on January 13, 2005 that the proposed purchase transactions are not detrimental to the public interest.  Osage Water Company and Environmental Utilities, LLC do not anticipate presenting any factual evidence with respect to this issue, as the issue is not in dispute.
ISSUE 2:  Are the proposed purchase prices allowable as “rate base” upon payment thereof by Missouri American Water Company?

Each of the parties participating in this case conceded at the prehearing conference on January 13, 2005 that the proposed sale prices are reasonable reflective of the allowable rate base for the assets to be acquired by Missouri American Water Company.  Other than that this is a condition of Missouri American Water Company proceeding with the closing of the proposed transactions, neither Osage Water Company nor Environmental Utilities, LLC has any interest in the decision rendered on this issue, and do not anticipate presenting any evidence with respect to this issue.

ISSUE 3:  Should Missouri American Water Company be allowed to file tariff sheets reflecting water and sewer rates for service which are greater than the current rates of Osage Water Company and/or Environmental Utilities, LLC in order to enable it to recover a reasonable rate of return on the cost of the assets purchased plus ongoing operation costs?

In order to avoid a taking of private property for public benefit without just compensation in advance, this Commission must allow Missouri American Water Company to recover a reasonable rate of return on the cost of the assets purchased plus ongoing operation costs.  However, neither Osage Water Company nor Environmental Utilities, LLC has any factual evidence or information as to what rates would be required in order for Missouri American Water Company to recover a reasonable return plus ongoing operation costs, and therefore do not anticipate presenting any evidence on this issue.
ISSUE 4:  Should the existing certificates of Osage Water Company and Environmental Utilities, LLC be transferred to Missouri American Water Company upon closing of the purchase transactions?

It is clear that a certificate is required in order for Missouri American Water Company to continue to provide water and sewer utility service with the assets it plans to acquire.  Section 393.170.2.  Whether the current certificates are cancelled and new certificates are issued, or the current certificates are transferred, is irrelevant to Osage Water Company and Environmental Utilities, LLC, and said parties do not anticipate presenting any evidence on this issue.

ARGUMENT

Since all of the parties concede that the proposed asset transfers are not detrimental to the public interest, the transactions must be approved by the Commission in the absence of unexpected evidence showing that the asset transfers are in fact detrimental to the public interest.  Osage Water Company and Environmental Utilities, LLC have the right to sell their respective assets to Missouri American Water Company free of interference or restraint by this Commission unless those sales would in some manner be a detriment to the public.  No such detriment exists, and the sales should be authorized by this Commission.


Since all of the parties have conceded that the sale prices are reasonably related to the rate base value of the assets to be acquired by Missouri American Water Company, and Missouri American Water Company is requiring as a condition of closing the transactions that the Commission make such a finding, the Commission should include in its order approving the sale a finding that the purchase prices are allowable as rate base for Missouri American Water Company.

Since it is a requirement of both the Missouri and United States Constitutions that private property not be taken or used for public benefit without payment in advance of just compensation therefore, this Commission must allow Missouri American Water Company to file tariff sheets which include rates sufficient to allow it to recover a reasonable rate of return on the cost of the assets purchased, and its ongoing operation costs.  What those rates might be is outside the scope of knowledge and information available to these parties.


Missouri American Water Company has requested that the existing certificates be transferred to it.  Included in the purchase price it is paying is the cost of acquisition of those certificates, and therefore it is reasonable that those certificates in fact be transferred.

CONCLUSION


The sale transactions should be approved as not detrimental to the public interest.
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