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)

POSITION STATEMENT OF THE OFFICE OF THE PUBLIC COUNSEL

The Office of the Public Counsel opposes MCC Telephony of Missouri, Inc.'s application for application for a waiver of compliance with the requirements of 4 CSR 240-32 .080(5)(A) 1 related to time standards for installation of service. MCC’s application and its evidence does not constitute good cause to grant

this waiver. Public Counsel asks the Commission to deny the application.
Issue: Is there good cause for the Commission to grant MCC’s request for a waiver of 4

CSR 240-32.080(5) (A)?

OPC: No.  Although the PSC rules and recent PSC decisions do not define the elements of “good cause,” there should be competent and substantial evidence that the variance or waiver from the strict application of this rule is reasonable, just and not contrary to the public interest. Public Counsel suggests that the PSC look to Section 392.185, RSMO 2000, for guidance in determining whether the requested waiver is just, reasonable and consistent with the legislative purpose and intent of Chapters 386 and 392 and the PSC rules adopted pursuant to those statutes. 


The law on zoning variances may be helpful to examine whether “good cause” has been proven. Variances are granted only where it can be shown that, owing to special circumstances, the applicable zoning provisions would cause "an undue or unnecessary hardship" unless the variance is granted. Dolan v. City of Tigard, 512 U.S. 374  (1994). Variances are usually denied when the applicant’s plight is due to its own making. USCOC of Greater Iowa, Inc. v. Zoning Board of Adjustment of the City of Des Moines, 465 F.3d 817, 824 (8th Cir. 2006). 


Missouri provides in Section 89.090, RSMo, that zoning boards of adjustment 
   have the power to grant variances to the application of zoning ordinances and regulations when the applicant establishes practical difficulties or unnecessary hardship in carrying out the strict letter so long as “the spirit of the ordinance shall be observed, public safety and welfare secured and substantial justice done” Matthew v. Smith, 707 S.W.2d 411 (Mo banc 1986)
Issue: Should the Commission conduct a rulemaking to revise the Commission’s quality of service rules?
OPC: 
Yes, with some reservations. Public Counsel would welcome the opportunity to strengthen and broaden the quality of service standards and requirements for telecommunications companies since competition to date has not shown to be an effective substitute for oversight.  But it may be too soon since the Commission’s quality of service standards were last reviewed in 2004, according to the Staff.

Public Counsel does not want this proposed rulemaking to be an opportunity for the industry to dilute these standards based on  “leveling the playing field”  to lower quality of service standards to the virtual absence of consumer protections for the wireless carriers, Voip and other technologies.
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