                                           

       STATE OF MISSOURI

                                                                         PUBLIC SERVICE COMMISSION
At a session of the Public Service Commission held at its office in Jefferson City on the 6th day of February, 2003.

Sterling Moody, Sterling’s Market Place,

)
and Sterling’s Place I,





)












)



Complainants,
)







)
vs.






)   Case No. EC-2002-112







)
AmerenUE, Union Electric Co. d/b/a

)
AmerenUE; and Mike Foy, Leroy Ettling,

)
and Sherry Moshner, as Employees of

)

AmerenUE,





)








)




Respondents.
)
ORDER DISMISSING COMPLAINT

SYLLABUS:
 

This order will dismiss the complaint with prejudice, as requested by the Complainant.    



On December 24, 2002, the Complainant filed a dismissal memorandum in which it asked the Commission to dismiss its complaint with prejudice.  The dismissal memorandum was physically submitted by the Respondent.  The Respondent, however, did not file a pleading in which it requested this case be dismissed or in which it consented to the dismissal.  On January 6, 2003, a Consent to Dismissal was filed by the Staff in which Staff stated its support for the Complainant’s request to dismiss the complaint.  


Pursuant to 4 CSR 240-2.116(1), once evidence has been offered a complainant may dismiss an action only by leave of the Commission, or by written consent of the adverse parties.  An evidentiary hearing was convened in this matter on July 8 and 9, 2002.  More than ten days have passed since the Complainant filed its request to dismiss this complaint.  A formal response has not been received by the Respondent or the Office of the Public Counsel.  However, as indicated above, the Consent to Dismissal was actually submitted to the Commission by the Respondent as evidenced by the cover letter to the pleading.  Because more than ten days have passed, the opportunity for the parties to respond has likewise passed and the Commission will rule upon the dismissal. 


Under the Commission’s rules, a party has an absolute right to withdraw its case if the party does so prior to the submission of prepared testimony or oral evidence.  This rule is nearly identical to Supreme Court Rule 67.02(a) which states that a civil action may be dismissed by the Plaintiff without order of the court any time prior to the introduction of evidence at the trial.  Similarly, Supreme Court Rule 67.02 provides that once evidence has been introduced, the cause of action shall not be dismissed at the Plaintiff’s instance except upon order of the court.  


The Complainant asked that this be dismissed with prejudice.  The Commission’s rule is silent as to dismissal with prejudice. The Supreme Court Rule makes clear that any voluntary dismissal shall be without prejudice unless otherwise specified by the court or the parties to the dismissal.  This is important because a dismissal with prejudice by the Commission would bar the Complainant from the ability to re-file this complaint at any later date.  The Complainant expressly asked that this matter be dismissed with prejudice.


The Commission has always been receptive to, if not supportive of, settlements which are reached by the parties. This case is unusual, however, because the settlement occurred five months after the evidentiary hearing and several requests for continuance.  The mere fact that this procedure may be unconventional is no reason to reject it and the Commission will dismiss the complaint, with prejudice, as requested.


IT IS THEREFORE ORDERED:

1.
That case number EC-2002-112 is dismissed with prejudice at the request of the Complainant.

2.
That all objections not previously ruled upon are hereby overruled and all motions not previously ruled upon are hereby denied. 

3.
That this order shall become effective on February 16, 2003.





BY THE COMMISSION

( S E A L )






Dale Hardy Roberts





Secretary/Chief Regulatory Law Judge
Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Dale Hardy Roberts, Chief Judge
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