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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

Office of the Public Counsel, 
Complainant, 

V. 

Warren County Water and Sewer 
Company and Gary L. Smith, 

Respondents. 

) 

) 

) 
Case No. WC-2002-155 
(Consolidated with SC-2002-160) 

) 
) 

AFFIDAVIT OF BARBARA A. MEISENHEIMER 

STATE OF MISSOURI ) 
) ss 

COUNTY OF COLE ) 

Barbara A. Meisenheimer, of lawful age and being first duly sworn, deposes and states: 

1. My name is Barbara A. Meisenheimer. I am Chief Utility Economist for the Office of 
the Public Counsel. 

2. Attached hereto and made a part hereof for all purposes is my surrebuttal testimony 
consisting of pages 1 through 14 and Attachment BAM-S 1. 

3. I hereby swear and affirm that my statements contained in the attached testimony are 
true and correct to the best of my knowledge and belief. 

Barbara A. Meisenheimer 

Subscribed and sworn to me this 24th day of April, 2002. 

Kathleen Harrison 
Notary Public 

My Commission expires January 3 1, 2006. 
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SURREBUTTAL TESTIMONY 

OF 

BARBARA A. MEISENEEIMER 

OFFICE OF THE PUBLIC COUNSEL 

v. 

WARREN COUNTY WATER AND SEWER COMPANY 

AND GARY L. SMITH 

CASE NO. WC-2002-155 

(Consolidated with SC-2002-160) 

INTRODUCTION 

Q. PLEASE STATE YOUR NAME, TITLE, AND BUSINESS ADDRESS. 

A. Barbara A. Meisenbeimer, Chief Utility Economist, Office of the Public Counsel, P. 0. Box 7800, 

Jefferson City, Missouri 65 102. I am also employed as an adjunct Economics Instructor for William 

Woods University. 

Q. RAVE YOU PREVIOUSLY FILED TESTIMONY IN THIS CASE? 

A. Yes, I filed direct testimony on September 26, 2001 and supplemental direct testimony on February 13, 

2002. 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

A. In this testimony, I will respond to the rebuttal testimony of Gary Smith tiled on behalf of Warren 

County Water and Sewer Company (WCWS or the Company) in response to the Complaint filed by 
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1 the Office of the Public Counsel in September of 200 1. In the Complaint, Public Counsel set forth the 

2 reasons we believe that the Company under its current management is failing its statutory duty to 

3 provide safe and adequate service to its customers as required by law. 

4 Q. WHAT REMEDY IS PUBLIC COUNSEL SEEKING IN THIS CASE IF THE 

5 COMMISSION FINDS THAT THE COMPANY IS FAILING TO PROVIDE SAFE 

6 AND ADEQUATE SERVICE TO ITS CUSTOMERS? 

7 A. Public Counsel is recommending that the Commission order the Company to immediately correct all 

8 of its actions or omissions that violate the law. In addition, public Counsel is asking the Commission 

9 to act quickly to place the Company’s water and sewer systems under the control and responsibility of 

10 a receiver, pursuant to Sec. 393.145 RSMo. 

11 RECEIVERSHIP ISSUES 

12 Q. WHY DOES PUBLIC COUNSEL BELIEVE THAT THE COMPANY’S WATER AND 

13 SEWER SYSTEMS SHOULD BE PLACED UNDER THE CONTROL AND 

14 RESPONSIBILITY OF A RECEIVER? 

15 A. The Company has had serious, ongoing problems related to service quality, safety, customer billing, 

16 financial activities and record keeping. The serious and repetitive nature of these problems are 

17 described and documented in public Counsel’s direct and supplcmcntal direct testimony, the Staffs 

18 rebuttal testimony and in the surrebuttal testimony depositions of employees of the Missouri 

19 Department of Natural Resources (MDNR) and the United States Environmental Protection Agency 

20 (EPA). In addition, the Company has had numerous customer complaints, many of which describe 

2 
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1 recurring problems experienced by customers. Customer calls and letters received by Public Counsel 

2 as well as the testimony of customers at the March 11, 2002, public hearing attest to a high level of 

3 customer frustration with the Company’s failure to respond to customer inquiries and failure to 

4 satisfactorily resolve service problems. Despite regulatory actions and federal criminal prosecution of 

5 Mr. Smith, the Company still refuses to comply with Commission Rules and State and Federal law. 

6 Safety and service problems persist, despite the intervention of the Commission, public Counsel, 

7 MDNR and EPA. The Company’s ability and willingness to correct these deficiencies in the future is 

8 questionable at best. Public Counsel strongly believes that the only lasting and meaningful remedy 

9 available to the affected public is for the Commission to seek court authority to place the Company 

10 under temporary receivership, and ultimately to transfer Company ownership to an entity unaffiliated 

11 with Mr. Smith. 

12 Q. THE COMPANY HAS CHARACTERIZED THE POTENTIAL FOR RECEIVERSHIP 

13 AS AN ATTEMPT BY THE INCLINE VILLAGE HOME OWNER’S ASSOCIATION 

14 TO TAKE OVER WCWS POTENTIALLY LEAVING CUSTOMERS WITHOUT 

15 SERVICE. IS THIS A FAIR ASSESSMENT OF THE PUBLIC COUNSEL’S 

16 POSITION? 

17 A. No, this characterization is a red herring. Although, at the public hearing, Dale Hinton, who lives at 

18 261 English Road in Brandy Lynn subdivision, testified that he had received a letter from Gary Smith 

19 indicating that incline Village was attempting to take over the WCWS,’ it is my understanding that the 

20 Incline Village Board of Trustees would prefer that an experienced water and sewer operator act as 

3 
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receiver and potentially assume ownership of the assets and service territory currently served by 

WCWS. While Public Counsel’s initial Complaint filing indicated that the Board of Trustees was 

willing to act as a receiver, at least on a temporary basis, and was willing to retain a qualified operator 

for the system, Public Counsel has not recommended that a specific receiver be appointed. Rather, 

this information was provided to the Commission as an assurance that there was at least one entity 

which was aware of the problems being experienced by the Company and which was willing to 

assume the burden of receivership. In fact, I believe that the Board has been attempting to identify 

potential alternative providers in the event that receivership is ordered. Regardless of who assumes 

management through a receivership, Public Counsel emphatically rejects the suggestion that it would 

recommend to the Commission that some of the Company’s customers be disconnected. 

HAS PUBLIC COUNSEL RECOMMENDED THAT THE OPERATIONS OF WARREN 

COUNTY WATER AND SEWER COMPANY BE CONVERTED TO A NON-REGULATED 

UTILITY CONTROLLED BY THE INCLINE VILLAGE BOARD OF TRUSTEES? 

No. As I indicated in my direct testimony, Public Counsel believes that Warren County Water and 

Sewer Company should be operated by a qualified receiver as a regulated utility company, subject to 

the jurisdiction of the Commission. Any such receiver which is appointed would be obligated to run 

the entire company, and could not pick and choose which parts of the service territory it would 

continue to serve. Public Counsel has been in contact with other potential receivers, and believes that, 

if the Commission decides that a receivership is in the public interest, Public Counsel will be able to 

make additional suggestions regarding potential receivers. 

4 
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1 Q. WHAT IS YOUR UNDERSTANDING OF THE RECEIVER’ S AUTHORITY AND 

2 OBLIGATIONS TO THE COMPANY AND ITS CUSTOMERS DURING A 

3 RECEIVERSHIP? 

4 A. I believe the receiver would have “the same powers and be subject to all the provisions, as far as they 

5 may be applicable, enjoined upon a receiver appointed by virtue of the law providing for suits by 

6 attachment.” Sec. 393.145(4). As I understand it, the duty of a receiver is “to keep and preserve all 

7 property and protect any business or business interest entrusted to him pending any legal or equitable 

8 proceeding concerning the same, subject to the order of the court.” Section 5 15.240 RSMo. 

9 Q. WHY DO YOU BELIEVE THAT THE RECEIVER COULD NOT JUST DECIDE 

10 WHICH CUSTOMERS TO SERVE AND WHICH CUSTOMERS TO DISCONNECT? 

11 A. It is my understanding that, in suits of attachment, a receiver continues to operate the business may 

12 issue bills and collect payments for the operation of the attached business; shall report all his 

13 proceedings to the appointing court, and shall hold all moneys collected and all property received 

14 subject to the order of the court. Section 521.310; 521.330 RSMo. Based on my understanding of the 

15 requirements of receivership, and the authority of the appointed court to oversee the receiver’s actions, 

16 I believe that any receiver who took over this company would have to continue to operate the company 

17 as a regulated utility and provide service to all customers who are being served at the time the receiver 

18 takes control. As I understand it, the receiver would not have the authority to “convert” the system 

19 into an unregulated home owners’ association, because, as the statute clearly states: “The receiver shall 

20 operate the utility so as to preserve the assets of the utility and to serve the best interests of its 

21 customers.” Sec. 393.145(4). The statute also provides that “Control and responsibility for the utility 

5 



Surrebuttal Testimony of 
Barbara A. Meisenheimer 
Case No. WC-2002-155 

1 shall remain in the receiver until the utility can, in the best interests of its customers, be returned to the 

2 owners. If the court determines after hearing that control of and responsibility for the utility should 

3 not, in the best interests of its customers, be returned to the owners, the receiver shall proceed to 

4 liquidate the assets of the utility in a the manner provided by law.” Sec. 393.145(5). It seems clear, 

5 from Public Counsel’s reading of the receivership statute, that the best interests of all of the company’s 

6 customers must be honored and served by the receiver. Because of these requirements, Public Counsel 

7 would oppose the appointment of a potential receiver who was unwilling to provide safe and adequate 

8 service to all of the Company’s customers in the existing service territory. 

9 WATER TOWER 

10 Q. ON PAGES 3, LINE 5, THROUGH PAGE 4, LINE 6 OF HIS TESTIMONY, 

11 MR. SMITE DISCUSSES THE NEED AND CONDITIONS FOR CONSTRUCTION 

12 OF A NEW WATER TOWER. DO YOU HAVE CONCERNS REGARDING THIS 

13 PORTION OF HIS TESTIMONY? 

14 A. Yes, I have two concerns. The first is that in Mr. Smith’s testimony the need for the tower is only 

15 discussed in the context of serving the “conditional area”. The testimony neither acknowledges nor 

16 addresses the need for a new tower in providing for growth in the existing service territory and 

17 addressing customer complaints regarding water pressure. Both the Staff and DNR have identified a 

18 need for a new tower and the company through verbal and tariffed language had indicated to 

19 customers that construction of a new tower was in the works.2 My second concern is that although the 

6 
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1 Company’s testimony at page 4, lines 13-19 claims that it did not expect pre-approval for rates to 

2 cover the cost of a new tower, the record of the Company’s actions in other proceedings suggests 

3 otherwise. At page 4, lines l-10, the Company, admits that it conditioned the loan to cover the towers 

4 construction on rate increases to cover other perceived operating losses. In my opinion this type of 

5 reasoning is little more than a “shell-game” and is not adequate justification for the Company’s 

6 failure to move forward with construction of a tower. If WCWS had been able to demonstrate at that 

7 time that a rate increase to cover the other perceived operating losses was appropriate, it could have 

8 received one through one of the two informal rate proceeding it initiated after the Commission 

9 approved the Company’s request for authority to construct the water storage tower. Public Counsel 

10 witness Kimberly Bolin will provide additional information regarding these applications in her 

11 surrebuttal testimony. The result of the most recent informal rate case proceeding was that the 

12 Company’s supporting documentation was in such disarray that the information provided did not 

13 provide adequate grounds under which the Staff could support a rate increase. The Company’s 

14 testimony fails to acknowledge that it was responsible for any deficiencies in the documentation 

15 provided to support its requested increase. Instead, characterizing the result of the informal rate 

16 proceeding as “what appears to be the typical gross overstatement of income and understatement of 

17 expenses”. An earlier request for a rate increase was also rejected due to WCWS failure to appear at 

18 a prehearing conference and to tile testimony in support of its request.’ 

7 
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1 MDNR Violations 

2 Q. ON PAGE 6 LINES 7-18 OF MR. SMITE’S TESTIMONY THE COMPANY 

3 CLAIMS THAT IT HAS BEEN IN COMPLIANCE WITH ENVIRONMENTAL 

4 REGUALTIONS FOR A SUBSTANTIAL PORTION OF THE LAST 120 PLUS 

5 MONTHS. DOES PUBLIC COUNSEL AGREE WITH THIS CHARACTERIZATION? 

6 A. No. Please refer to the surrebuttal testimonies of Paul Muleer, Vic Muschler and Daniel Doutherty 

7 regarding numerous violations in recent years. 

8 Q. DOES THE COMPANY ACKNOWLEDGE THAT IT HAS ONGOING UNRESOLVED 

9 PROBLEMS WITH TREATMENT PLANT #l? 

10 A. Yes, on page 6, lines 8-18, Mr. Smith states that it has been a problem for years. Ultimately he 

11 attributes the continuing problems to a lack of financing for improvements and points to a lack of Staff 

12 effort in securing loan approval for improvements. 

13 Q. DID THE COMPANY RESPOND TO PUBLIC COUNSEL’S CONCERNS REGARDING 

14 IMPROPERLY OPERATING LIFT STATIONS? 

15 A. Only by estimating a frequency of every 18-24 months as the average occurrence of serious pump 

16 problems and stating in general terms the Company’s efforts at correcting problems with 

17 malfunctioning lift stations. Also, the Company’s testimony indicates that it is financially challenged 

18 to make repairs when necessary and attributes this to the audit process. 

8 
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Q. IS THERE EVIDENCE THAT SERIOUS PUMP PROBLEMS MAY BE OCCURRING 

MORE FREQUENTLY THAN EVERY 18-24 MONTHS? 

A. Yes, Paul Mueller’s surrebuttal testimony deposition indicates two serious violations which occurred 

within a recent 9 month period. In April of 2001, and January of 2002, lift stations overflowed 

causing raw sewage to be discharged by two different lift stations.’ During each of the three site visits 

I participated in, warning devices were disconnected or found not to be working properly. Testimony 

from the public hearing suggests that there were additional periods during which raw sewage was 

escaping the system and warning devices were disconnected by the Company? These serious 

violations resulted in unlawful discharges into waters of the United States, and formed the basis for the 

initial felony indictment of Mr. Smith, and the grounds for the violation of his federal probation in 

March of this year. For further information on the federal criminal investigation, please refer to the 

surrebuttal testimony deposition of Vic Muschler of the U.S. Environmental Protection Agency. 

CUSTOMER COMPLAINTS 

Q. DO YOU HAVE CONCERNS REGARDING THE COMPANY’S RESPONSE TO 

CUSTOMER COMPLAINTS? 

A. Yes. The public hearing transcript is replete with complaints about what I will characterize as 

indifferent and at times abusive reactions to customer complaints and inquiries. The Company’s 

testimony bears a similar tone in addressing the customer complaints discussed in Public Counsel’s 

testimony and voiced by customers during the public hearing. In his rebuttal testimony, Mr. Smith 

9 
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1 generally dismissed the customer complaints raised in public Counsel’s testimony by stating “I have 

2 found that the same people re-hash the same complaints at every opportunity” and responds to 

3 customer complaints regarding high chlorine by stating “I have found that a certain group in Incline 

4 Village can take a grain of fact and, after telling the story over and over, come up with some 

5 significantly exaggerated results.” In one paragraph devoted to addressing some of the specific. 

6 customer complaints voiced during the public hearing he describes some complaints as “rather 

7 ridiculous”, one “the silliest” and another “borders on absurd”. My experience working for public 

8 Counsel has convinced me that most customers who write, call or testify at public hearings to voice 

9 complaints do so only after seeking resolution by contacting the utility and only as a last resort. public 

10 Counsel is extremely disappointed with the Company’s insensitive and dismissive treatment of 

11 customer complaints. It is difficult to envision the Company’s apparent attitude toward customers 

12 changing to an attitude which will be conducive to addressing existing issues. It is extremely unlikely 

13 that, without a serious change in management style, or complete change in management, the 

14 Company’s customers will have reason to make fewer complaints in the future. 

15 AFFILIATE TRANSACTIONS 

16 Q. WHEN A REGULATED UTILITY IS OWNED BY A PARENT COMPANY OR 

17 INDIVIDUAL WHICH ALSO OWNS UNREGULATED COMPETITIVE BUSINESS 

18 ENTERPRISES WHICH DO BUSINESS WITH THE REGULATED UTILITY, ARE 

19 THERE REASONS TO BE CONCERNED ABOUT WHETHER TRANSACTIONS 

10 
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BETWEEN THESE CO-OWNED, OR AFFILIATED COMPANIES, ARE FAIRLY 

PRICED OR HARM COMPETITION? 

Yes. Economic theory suggests that a company offering a single service in an effectively competitive 

market will be driven by market forces to pass on in its rate for service an amount that approximates 

only an efficient level of costs. If the company is not an efficient producer or simply attempts to 

extract excess profit by charging rates that exceed costs then in response customers will be able to act 

their own behalf by migrating to competitors without substantial harm because in an effectively 

competitive market customers have meaningful alternatives. Economic theory also suggests that 

market distortions may result where integrated firms or affiliates offer services in both a monopoly 

market and a more competitive market. In this case, the monopoly’s customers are “captive” in the 

sense that they do not have meaningful alternatives to choose from. An integrated company serving 

both markets or affiliate transactions that are not conducted “at arms length” may provide a vehicle by 

which cost recovery can be shifted from the competitive market to the monopoly market resulting in 

unfair rates to the captive customers of the monopoly service. Cost shifting offers an unfair advantage 

to the affiliate in the competitive market. Cost shifting carries the most significant potential to harm 

consumers when the good or service is a necessity. When a necessary service, such as water or sewer 

service is excessively priced, the customer cannot simply forgo consumption. The customer would 

then be forced to pay an unreasonable and unjust price or forgo a good or service essential to health or 

safety. 

Competition in the more competitive market can also be restricted in cases when the integrated firm or 

affiliate is able to successfully tie receiving the monopoly service to the purchase of services offered 

by the unregulated affiliate. Whether the monopoly explicitly requires that a customer to purchase the 
11 
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1 competitive service from the affiliated as a condition of receiving monopoly service, or whether it 

2 occurs simply because customers are led to believe they must buy both the detriment to the proper 

3 operation of the competitive market will be similar. There was evidence at the local public hearing 

4 that WCWS presented new customers with informational material about the construction company’s 

5 services together with information for regulated monopoly services. I believe that this is an 

6 inappropriate method of advertising the construction company’s services. 

7 Q. IN HIS REBUTTAL TESTIMONY, MR. SMITH CATEGORIZED MS. BOLIN’S 

8 TESTIMONY ABOUT AFFILIATED TRANSACTIONS AS "USE OF YOUR 

9 CONSTRUCT (SIC) COMPANY AS OPPOSED TO UNRELATED THIRD PARTIES 

10 FOR UTLITY WORK. ” FROM A POLICY PERSPECTIVE, IS MR. SMITH'S 

11 CHARACTERIZATION ACCURATE? 

12 A. No. public Counsel does not oppose the use of the construction company for utility work when the 

13 construction company offers the best deal for services based on reasonable price and quality 

14 comparisons between competitive providers. What public Counsel does object to is the lack of 

15 documentation demonstrating that any such analysis was conducted and that the regulated utilities 

16 customers are paying only for work actually performed. 

17 FENCING AND OTHER SAFETY PRECAUTIONS 

18 Q. IN HIS REBUTTAL TESTIMONY, MR. SMITE TARES ISSUE WITH PUBLIC 

19 COUNSEL’S CONCERNS ABOUT THE CONDITION OF COMPANY’S FENCES 

20 AROUND ITS TREATMENT PLANTS. DO YOU AGREE WITH HIS STATEMENT 

12 
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1 TEAT THE FENCES SERVE AS A SCREEN AND ARE NOT DESIGNED, FOR 

2 SECURITY PURPOSES OR TO KEEP ANYONE OUT" ? 

3 A. No. The design guides contained in DNR Rules 10 CSR 20-8.020 (11) do require fencing sufficient to 

4 restrict entry by children and also require locks on gates. 

5 Q. PLEASE EXPLAIN. 

6 A. In his surrebuttal testimony deposition, Daniel Daugherty of the Missouri Department of Natural 

7 Resources, affirms the DNR policy regarding fencing of sewer treatment plants, on pages 15 and 16. 

8 He also refers to the Clean Water Commission regulation at 10 CSR 20-8.02O(ll)(C)ll. That 

9 regulation describes the required safety provisions, including fencing, for small wastewater treatment 

10 facilities. This regulation requires, in subsection (A), that “All wastewater treatment facilities must be 

11 fenced sufficiently to restrict entry by children, livestock and unauthorized persons as well as to 

12 protect the facility from vandalism.” Subsections (B) through (G) of that regulation provide detailed 

13 construction standards for such fences. Clearly, Mr. Smith was mistaken in his comments at page 5 

14 of his rebuttal testimony. Further, the DNR rules require additional safety measures that the Company 

15 is not in compliance with, including placing barbed wire around the top of the fences and posting 

16 warning signs on each side of the facility. I have included a copy of these requirements as Attachment 

17 BAM-S1 and highlighted the relevant portions of the rules. Also included in Attachment BAM-S 1 is a 

18 copy of 10 CSR 20-8.020 (10) which requires working alarms and vandal-proof covers on pumping 

19 stations. 

13 
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1 Q. PLEASE SUMMARIZE PUBLIC COUNSEL’S POSITION IN THIS CASE. 

2 A. WCWS has a documented history of recurring customer complaints, quality, safety, billing, legal and 

3 financial problems. The first step to correcting a problem is to acknowledge that the problem exists. 

4 However, this company has failed to even take that first step. Instead, its testimony constitutes little 

5 more than finger pointing at the Staff, its customers and Public Counsel. The Company offers no 

6 appropriate proposals for correcting the deficiencies identified in Public Counsel’s Complaint. We ask 

7 the Commission not to give this company any more chances because the customers have waited long 

8 enough for the relief they deserve. Time and again, the Staff and other regulatory agencies have tried to 

9 work with the Company to address the serious ongoing problems, but time and again, the Company has 

10 failed to follow through. Public Counsel believes that the only solution that will ensure WCWS’s 

11 customers the safe and adequate service to which they are legally entitled, is to place the Company 

12 under the control and responsibility of a receiver. We share the Staffs belief that ultimately the 

13 Company’s assets should be placed under new ownership. 

14 Q. DOES THIS CONCLUDE YOUR TESTIMONY? 

15 A. Yes, it does. 
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