BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI
	In the Matter of a Commission Inquiry into the Possibility of Impairment without Unbundled Local Circuit Switching When Serving the Mass Market.
	))))
	Case No. TW-2004-0149


Staff’s Response to Order Directing Filing


COMES NOW the Staff of the Missouri Public Service Commission (“Staff”) and for its response to the Commission’s Order Directing Filing states:


1.
On October 23, 2003, the Commission issued an order directing Staff to “file its recommendation on the structure and timing of a contested case proceeding.”


2.
In its report and order released August 21, 2003, pertinent to this proceeding, the FCC stated the following in its executive summary:

·  Switching for Mass Market (defined as DS0).  We find, on a national basis, that competing carriers are impaired without unbundled local circuit switching when serving the mass market due to operational and economic barriers associated with the incumbent LEC hot cut process.  We require state commissions to approve an incumbent LEC batch hot cut process, or make a detailed finding that such a process is not necessary.  We recognize that a more geographically specific record may identify particular markets where there is no impairment and thus ask states to apply Commission-defined triggers measuring existing switch deployment serving this market and, if necessary, consider operational and economic barriers to switch deployment to serve this market.  If states conclude that there is impairment in a particular market, they must consider whether the impairment can be cured by requiring unbundled switching on a rolling basis, rather than making unbundled switching available for an indefinite period of time.

and

·
Enterprise Market Loops.  Incumbent LECs are no longer required to unbundled OCn loops.  Incumbent LECs must offer unbundled access to dark fiber loops, DS3 loops (limited to 2 loops per requesting carrier per customer location) and DS1 loops except at specified customer locations where states have found no impairment pursuant to Commission-delegated authority to conduct a more granular review based on Commission-defined triggers measuring the availability or feasibility of alternatives to incumbent LEC unbundled loops at such customer location.

and

·
Dedicated Transport.  We redefine the dedicated transport network element as those transmission facilities that connect incumbent LEC switches or wire centers.  The Commission conducted its impairment analysis of dedicated transport by capacity level.  Specifically, we find that requesting carriers are not impaired without access to unbundled Ocn level transport.  Further, we find that requesting carriers are impaired without access to dark fiber, DS3 and DS1 transport, each independently subject to a granular route-specific review by the states to identify available wholesale facilities.  Dark fiber and DS3 transport also each subject to a granular route-specific review by the states to identify where transport facilities can be deployed.

and

·
Shared Transport.  We find that carriers are impaired without shared transport only to the extent that carriers are impaired without access to unbundled switching.

3.
The Staff is of the view that the Commission  should issue an order directed to all competitive local exchange carriers (CLECs) and incumbent local exchange carriers (ILECs) that are either doing business or are certificated to do business in the state of Missouri.  The order should make each CLEC a party to this case; however, CLECs that solely resell an ILEC's services should be allowed to withdraw from participation in the case.  The order should make each ILEC that has one or more CLECs operating in its territory in Missouri a party to this case.  Southwestern Bell Telephone Company, LP (d/b/a SBC Missouri), Sprint of Missouri, Inc., CenturyTel of Missouri, Inc., and Spectra d/b/a CenturyTel are such ILECs.  Other ILECs that wish to participate in the case should be allowed to intervene.

4.
The Order should also direct all ILEC parties or proposed intervenors to file a pleading by November 7, 2003, indicating whether they plan to challenge the FCC’s finding of no impairment for mass market switching, loops and transport.  If challenging the finding of no impairment, the pleading must include the following. 

a. The ILEC’s proposal for geographically defining the market;

b. The ILEC’s proposal for defining the appropriate DS0/DS1 cross-over between the mass market and the enterprise market;

c. The geographic areas where the ILEC will be challenging impairment based on its response to Nos. 1 and 2;

d. The competitor(s) that the ILEC asserts satisfies the impairment triggers for mass market switching in each geographic market;

e.  The specific routes where the ILEC will be challenging the finding of no impairment for dedicated transport;

f. The identity of the competitor(s) that the ILEC asserts satisfies the impairment triggers for dedicated transport; and

g. The specific customer locations where the ILEC will be challenging the finding of no impairment for enterprise loops.

5.
The Order should direct all CLECs to respond to the ILECs’ November 7, 2003, filings by November 14, 2003.

6.
The Order should set a prehearing conference for November 18, 2003, with a jointly proposed procedural schedule from the parties due by November 21, 2003.

7.
To provide the opportunity for an evidentiary hearing on the loop and transport issues and a second hearing on switching issues that is narrowly focused on the application of triggers and/or the economic and operational impairment to the specific market as defined by the Commission, the order should set for oral argument or hearing as early as feasible the issue of defining the market to be used in applying the switching triggers.  The Staff suggests the dates of December 11-12, 2003, December 29-30, 2003, or January 26-27, 2004, as possible dates.

8.
The Order should direct Southwestern Bell Telephone Company, LC to file its batch hot cut proposal with this Commission by November 4, 2003.  For purposes of collaboration, this proposal should be the same as the proposal that it files with the Public Utility Commission of Texas.

9.
The Order should direct parties to file with this Commission by November 11, 2003, their responses to Southwestern Bell Telephone Company, LC’s batch hot cut proposal.

WHEREFORE, the Staff submits the foregoing as its recommendation on the structure and timing of a contested case proceeding for the issues the FCC has directed the states to address regarding mass-market switching, enterprise loops and transport routes.
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