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BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION
STATE OF MISSOURI

R. Mark,
Complainant
Cause No. TC-2006-0354

)
)
)
ATT a/k/a SBC a2/k/a Southwestern 3 ‘ F “ L E D3
)

v,

Bell Telephone Company,

Respondent NOV 7 2006
COMPLAINANT'S RESPONSE TO Missouri F’ublic_on
RESPONDENT'S OBJECTIONS TO ISSUANCE Service Commissl
OF SUBPOENA

Comes now Complainant with Camplainant's Response to Respondent’s Objections o
Issuance of Subpoena, and states:

1. That the Complainani requested that the Commission issuc a subpoena duces tecum
directing Respondent's cmployce, Paul G. Lane, to appear on December 12, 2006 at a hearing in
this casc if such hearing is to 1ake place.

2. That at all times, Lane, prior to the filing of the formal Complaint in this case in 2006,
was an cmployee of the Respondent. Morc importantly, he was THE employee who, upon
information and belief, was the DECISION MAKER; he madc the decision to refuse to waive the
monihly charge for non-published scrvice in 2004 despite G.E.T. §6.12.6(E) rcquiring
compliance by the Respondent since the Complainant had a data terminal attached to his
P.O.T.S. residential line and no voice sc was contcmplated in 2003!

3. Merely because Lane is now one of four attomeys of record for the Respondent docs
not insulate him :nd/or give him ungualified immunity o refuse to appcar and to be examined on
all aspeets of HIS decision in 2003 not to agree on behalf of Respondent to the watver that
Complainant was entitled to receive in November 2003.

4. That the purposc of Lanc's examination is not to explore or to inquirc into any matter
subsequent to the filing of the formal Complainant, i.e., legal siratcgy of the Respondent's
dcfense, potential seitlement agreements, or scttlcment of a matter in hitigation.

5. The filing of the formal Complaint and the commencement of ANY litigation did not
occur until 2006. For the Respondent to now claim thai Lane's decisions and actions IN 2004
were "work product” and/or were related to some then non-cxisicnt “attorney-client privilege” 1s
absurd!

6. Complainant has an absolutc right to inquire as to all factual reasons, if any, why Lanc
reluscd to agree, on behalf of Respondent, to authorize the waiver of the non-published monthly
charge in 2003 in accordance with Compkainant's request pursuant 1o G.E.T. $6.12.6(E). Further
Complainant has an absolute right to inquire of the witness on all matters, inter-alia, velating to
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his refusal to agree even that the Respondent was a residential telephone exchange eustomer.
Complainant has an absolute right to inquire of the prospcctive withess how many other
rcsidential customers have been denied relief despite their unquestioned cntitlement to relief
under any General Exchange TanfT.

7. The stipulation that was provided to Mr. Lanc in 2004 was NOT part of any atiempt at
scttlement. Said stipulation is attached hereto and made a part hereof so that therc is no question
that this stipulation was for the purpose of the Complainant ascertaining from Lane what facts, if
any, were in controversy and/or disputed and spccifically why relief pursuant 1o G.E.T.
§0.12.6(c) was not accorded to Cemplainant by the Respondent.

8. The exarmmation of Mr. Lanc has nothing to do with settlement offers and settlement
negotiations as thc Respondent would now try to mislead the Commission into believing. The
cases cited by the Respondent, Danie! v. Indiana Mills and Munufacturing, Inc. and O'Neal v.
Pipes Enterprises, Inc. are not on point; they €ach have nothing to do with an ecmployee making a
decision for a company two years before there was any litigation—two years prior to the filing of
any formal complainant! The aforcsaid cases are totally mapplicable.

9. As indicated, Complainant, if the heanng goes forward on December 12, 2006, 15
entitled to constitutional due process and the right to examine any of Respondent’s employees
who have had ANY input or made ANY decision to deny the Complainant's request for a waiver
o[ the monthly charge for Complainant's non-published residential telephone number in 2003 and
thereafter.

L0, Further, any suggcstion pf "work product” er "attorncy-privilege” is an outrageous
attempt to mislcad the Commission. How could there be any "work product” and/or an
“attorney-client privilcge” in November 2003 when there was no litigation and no case filc until
2006! Once apain, the Respondent seeks to deliberately obfuscate and to mislead.

11. The Respondcent has steadfastly refused to provide to the Complainant from 2003
forward any facts to substanuate its denial of the waiver of the monthly non-published monthly
charge. The prospective witness may very well be ablc to cnlighten the Commission and the
Complainant on these matters and o provide relevant information related thereto. Heretofore,
the ONLY statement of the Respondent has been (rom Lane who has stated (long before the
filing of the formal complaint), that he does not agree on the "mtcrpretation” of the tariff--but has
refuscd to state, subsequent to 2003, anything morc!

12. The issuc is NOT whether the Complaimant can provide "competent and substantial
cvidence demonstrating that he qualifics for the waiver” as the Respondent would try to now
mislead the Commission into believing. Complamnant has alrcady done that by affidavit and even
the Staff has uccepred the Complainant's representations. In fact, until the filing of the formal
complaint, at no time did Lane, acting on behall of his employer, the'Respondent, ever question
that the Complainant had fully qualified for the waiver. Thc ONLY question raised by Lang
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| sincc 2003 appears to have beervis the "interpretation” of the General Exchanpge Tariff. As the
Staff concluded, nothing would or could ever satisfy the Respondent; even if the Complamant
signed his affidavits in blood, the Respondent would never admit, now that there is a formal
procecding, satisfaction! Any reusorable person would acknowledge acceptance of the
incxplicable and uncontrovertible facts: that since November 2003 the residential telephone line
at issue has had a data terminal connected, a fax machine, and that not only was no voice use
contcmplated subsequent to November 2003, but no voice use was utilized on the linc
subsequent to that time.
13. Lanc did not become an "opposing counsel” until AFTER 2006 when the formal
complaint was filed. He was not "opposing counsel" in 2004 or 2005. Once again, the cases
{ ciied by the Respondent, State v. Anderson and Chaney v. Franklin ate completely irrelevant
since Lane was not an opposing counsel in 2003 at the time HE made the decision on behalf of
his employer, the Respondent. This decision was made prior to 2006. The Respondent cannot be
allowed to hide this relevant and matcrial witness behind a pnvilege or a rclationship that did not
exist in any way prior to 2006!

WHEREFORE, sincc there is 3 very legitimate and worthwhile purpose in having Mr.
Lane appear and to produce, since he was the DECISION MAKER in 2004 and thercafter and
was NOT an attorngy representing the Respondent in ANY litigation with the Complainamlt prior
to the filimg of the formal Complaint in 2006, because he may have relevant and matcrial
evidence as to the factual reasons why the Respondent refused to comply with G.E.T. §6.12.6(E),
in 2003 and thereafter, and becausc Complainant cannot receive a fair adjudication at any future
heaning witheut having this very relevant and matcrial witness available for testimony, his
appcarance must be compelled by the Commission with the subpocna duces tecum requested.
For all the foregoing rcasons, the Comomssion should issue the subpoena duces tecum requested
and it should be served upon Paul G. Lanc, Respondent's employee.

Respectfully,
T~

Complainant

November 7, 2006

Capics faxed w the Public Service Commission,
Guneral Counsel’s OlMice, 573-751-Y285,

Lawis 1. Miils, Jr., Office of Public Counsel,
373+751-5562, and mailed o the Alwomeys for

ATET Missouri, Respandent.

W9 Cravois YView 01 4C
S0 Lauls, Missouri o 5123
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1. The Complainant subscribes to a (P.O.T.S.) residential telephone line within St. Louis Missouri from the
Respondent. ‘

2. That the Complainant has herctoforc paid a monthly charge to the Respoadent for unpublished telephone
seeviee for the aforesaid Complainant's residential tine in accordance with G.E.T. 0.12.4, 15th Revised, Sheet
11.

3 That a computer is a terminal for the receprion and/or transmission of data.
4. That a fax machine is 2 terminal for the reecption and/or transmission of data.

5. That oo or about November 1, 2003, the Complainant advised the Respondent that the Respoudent had
placed a I'ax machine datn terminal on the telcphone line for the transmission and reception of fax, non-voice
data, The Complainant also advised that the residential telephone line might be also used for a computer
terminal utilizing a dial-up internet data connection.

6. That in the aforesaid conversation nccerred on or about November 1, 2003, The Cemplainant also advised
the Respondent that no [urther voice usc was contemplated for the aforesaid P.O.T.S. residential line.?

7. That in accordance with Se¢. 6.12.6(K) of Southwestern Bell Telephone's General Exechange Tariff,
Complainant requested that Respondent discontinue any [urther non-published monthly billing charge,
cffective a5 of the date of the Complainant's notification, for the Complainant™ non-published residential
exchanye service.

8. That the Respondent refused to discontinue thc monthly charge charged for the Complainant™s non-
published residential exchanpge service.

9. That the partics agree and stipulate that Section 6.12 of SBT's General Exchange Tariff states the
following with regard to the nonpublished momthly rate not applying, to wit: $2.14 per month (§6.12.4), lor
residential serviee when:

6.12.6: "E. When a customer wha has service which involves data terminals where there is
nn voice wxe contemplated."

10. That the Respondent adviscd Complainant on er about January 28, 2004 that Respandent daes "not
agrec” that Scction 6.12.6(E) provides that the charge for nonpublished Exchunge Service shall be waived for
residential non-published scrviee under the aforesaid circumstances.
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VIA FACSIMILE

—
January 28, 2

ENCeRPT

Inre: Sccuon 6.12.6(E} of Souwthwestern Bell Telephone, L.P.'s General Exchange
Tariff

Dear Mr. Mark:

I understand from your numerous phone calls that you do not agrec with SBC Missoun's
application of the tari{f, While I respect your opinion, I de not agrec with it. [ want you to know
that $BC Missourl values your business and | am sorry we don'i agree on this issue.

Very truly yours,

T

f": ,4;{‘?f / . ,'/"'/ ’/_i/"’ -

Paul G. Lane
General Counsel-MO/KS



