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Staff Response to BPS's Motion to Dismiss Staff Complaint for Lack of Subject Matter Jurisdiction  and Staff’s Reply to BPS’s Response to Order Directing Filing of Procedural Schedule


COMES NOW the Staff of the Missouri Public Service Commission (Staff), by and through Counsel, and in response to BPS Telephone Company’s (BPS or Company) Motion to Dismiss Staff Complaint for Lack of Subject Matter Jurisdiction, and Staff’s Reply to BPS’s Response to Order Directing Filing of Procedural Schedule, states as follows:

Response to Motion to Dismiss for Lack of Subject Matter Jurisdiction

The Motion to Dismiss is Premature.

Initially, on April 1, 2004, the Commission issued an Order directing the Staff to proceed

with its supplemental earnings investigation and amend its Complaint as necessary.  The Commission has general supervisory authority over telephone companies under Section 386.320
, and in particular, the Commission has authority to have the books, contracts, records, documents and papers of any telephone company under its supervision examined pursuant to Section 386.320.3.  In addition, Section 386.240 provides that the Commission may authorize any person employed by it to do or perform any act, matter or thing, which the Commission is authorized by Chapter 386 to do or perform.


Regardless of the status of BPS as a rate of return or price cap regulated company, the Commission retains its general authority to examine the Company’s books and records. When the Commission ordered the Staff to proceed with its earning investigation, it was properly delegating its record inspecting authority to examine the books and records of a regulated utility.  To argue, in effect, that this Order was not within the jurisdiction of the Commission is not supported by the statutes above.  


Secondly, the Commission has not entered an Order affecting the rates, income or property of BPS Telephone Company in this case.  Nothing the Commission has done in this case has deprived the Company of its property, without its day in court, as is required by due process of law, State ex rel. Chicago Great Western R. Co. v. Public Service Comm’n, 51 S.W.2d 73, 76  (Mo. banc 1932), Legget v. General Indemnity Exchange, 250 S.W. 2d 711, 717 (Mo. banc 1952).


Therefore, since the Commission has properly delegated its record examination responsibilities to the Staff pursuant to statute, and has not issued an Order affecting any property interest of the Company, a Motion challenging the subject matter jurisdiction of the Commission to date is not ripe for decision and is also untimely and premature. 

The Commission Has Subject Matter Jurisdiction.


Jurisdiction of the subject matter is the power to hear and determine cases of a general class to which the proceeding in question belongs.  State ex rel. Missouri Gravel Co. v. Missouri Workmen’s Compensation Commission, 113 S.W.2d 1034 (Mo. App. 1938), State v. Kosovitz, 342 S.W.2d 828, 830 (Mo. banc 1961).


BPS is a small incumbent local exchange “telecommunications company” and “public utility” owning and operating telecommunication facilities to provide telecommunications service in the State of Missouri.  BPS is subject to the jurisdiction of the Commission pursuant to subsections (2) and (5) of Section 386.250 and subsections (30), (42), (51), (52) and (53) of Section 386.020.


BPS essentially claims that its election to price cap status is now “automatic” and beyond the Commission’s reach because it has removed the objectionable language in the Resale agreement with Missouri State Discount Telephone (MSDT) that the Commission utilized in finding that BPS’s previous price cap election attempt was invalid in Commission Case No. IO-2003-0012.   BPS argues that until there has been a finding that the May 28, 2004 price cap election is not valid, the Commission cannot proceed with the excessive earnings complaint.  Staff notes that BPS fails to cite any case law supporting this position.  The Company makes its argument solely on the language of the price cap election statute itself.  BPS’s logic is based on the premise that Commission oversight regarding the Staff’s complaint is completely ended by sending out an election letter alleging certain facts, and that, according to the Company, stops the complaint in its tracks. 


The Staff would point out that there is case law authority for the proposition that the Commission has a continuing duty regarding the supervision of public utilities in this state, and that the Commission’s orders and directives with regard to any phase of the operation of any utility are always subject to change as the Commission may deem to be in the “public interest”. 

State ex rel. Jackson County v. PSC, 532 S.W.2d 20, 29  (Mo. banc. 1975). 

 The Staff contends that this case stands for the idea that the Courts will support the Commission’s role of assessing what the public interest is in the regulatory arena, and will allow the Commission to respond accordingly.  Therefore, since the Commission has a continuing duty regarding the supervision of the public utilities in this state, and since the Commission has instructed its Staff to proceed with the over earnings investigation, it is reasonable to argue that the Commission has concluded that the “public interest” would be served by allowing the excessive earnings complaint to remain an active case.  The Staff also believes the complaint case serves the public interest because it seeks to reduce, prospectively, the Company’s revenue by approximately $898,005.


As stated earlier, the Company cites the provisions of Section 392.245.2 as the bedrock basis of its jurisdictional argument.  However, BPS ignores other nearby statutory language. Section 392.245.1 says that the Commission shall have the authority to ensure that rates, charges, tolls…are just, reasonable and lawful by employing price cap regulation. The Staff argues that this statutory language can reasonably be construed to mean that a price cap election is not “automatic” as BPS contends because an invalid price cap election could result in rates that are not just and reasonable.

Stated alternatively, the price cap election statute cannot reasonably mean that BPS may merely assert that price cap qualification has been met.  While the large incumbent local exchange company (ILEC) price cap election provisions of Section 392.245.2 actually state that the Commission must make certain findings regarding price cap qualification, it should reasonably be implied that the legislature expected the Commission to verify the claim of the small ILEC, like BPS, be qualified for price cap status.  Case law on the interpretation of statutes indicates that the legislature is presumed not to enact meaningless provisions.  Wollard v. City of Kansas City, 831 S.W.2d 200 (Mo. banc 1992).  If the legislature allows small ILECs to simply decide that they meet the statutory standard, then there would be no necessity of notifying the Commission of the election.  The Staff contends that the Commission still has a role to play in the price cap election scheme, and until the Commission verifies that the Company has met the statutory standard, the Commission retains its ability to investigate the earnings of BPS.

  The PSC has the power in the first instance to determine its own jurisdiction when a statute is reasonably open to construction.  State ex rel. Public Serv. Comm’n v. Blair, 146 S.W.2d 865, 874 (Mo. banc 1940), State ex rel. Toedebusch Transfer, Inc. v. Public Service Commission, 520 S.W.2d 38, 49 (Mo. banc 1975). Because the election is not automatically valid as the Company contends, allowing the complaint case to proceed is not an arbitrary or unreasonable action by the Commission.    


Staff’s Reply to BPS’s Response to Order Directing Procedural Schedule

The Commission’s Order Directing Procedural Schedule is Reasonable.


An order of the PSC has a presumption of validity, and the burden is on the party attacking it to prove its invalidity.  State ex rel. Midwest Gas Users’ Assn v. Public Service Comm’n, 976 S.W.2d 470, 476 (Mo. App. W.D. 1998).


Based upon the arguments and other authority presented by the Staff in this pleading, the Staff’ submits that BPS has not shown that the Commission’s Order directing the filing of a procedural schedule in this case is invalid, arbitrary or unreasonable.
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