STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 1st day of April, 2004.

Staff of the Missouri Public Service

)

Commission,





)








)





Complainant,

)








)

v.






)
Case No. TC-2002-1076







)

BPS Telephone Company,



)








)





Respondent.

)

ORDER GRANTING AUTHORITY FOR STAFF TO CONDUCT FURTHER 

INVESTIGATION AND SETTING PREHEARING CONFERENCE

Syllabus:  This order authorizes the Staff of the Missouri Public Service Commission to conduct an additional earnings investigation of BPS Telephone Company and sets a prehearing conference.

On May 15, 2002, Staff filed a motion requesting authority under Sections 386.240, 386.390.1, 392.200.1, and 392.240.1, RSMo, to file an excessive earnings complaint against BPS Telephone Company.  The Commission issued notice of the motion to BPS, the Office of the Public Counsel, and Missouri State Discount Telephone Company.  Staff conducted an earnings investigation of BPS.

During Staff’s investigation, BPS sent notice to the Commission electing to be regulated under the provisions of the price cap statute.
  That notice opened Commission Case No. IO‑2003‑0012.  Staff argued that BPS’s price cap election was invalid.  The Commission issued an order authorizing Staff to file an overearnings complaint.  In that order, the Commission indicated that the jurisdictional issue of whether BPS was a price cap company would have to be resolved once relevant facts regarding price cap status were in the record.  BPS asked for reconsideration of the Commission’s order.  On August 2, 2002, Staff filed an overearnings complaint against BPS.  

Before the Commission ruled on BPS’s Motion for Reconsideration, BPS was granted a Preliminary Order in Prohibition by the Circuit Court of Cole County
 against the Commission.  The Order in Prohibition was later dismissed by BPS after the Commission issued a Notice of Case Status indicating that the Commission would take no further actions until the issue regarding the price cap status of BPS was resolved in Case No. IO‑2003‑0012.  

In Case No. IO‑2003‑0012 the Commission determined that BPS’s price cap election was not valid.  That case has been appealed to the Circuit Court of Cole County.
  The Commission directed the parties to file a status report, in this case, regarding whether the complaint should now move forward.  The parties agreed that the case should be postponed until the appeal from Case No. IO‑2003‑0012 is final.  Staff also indicated that in 

order to move forward with the complaint it would need to conduct a new earnings investigation based on a more recent test year.

The Commission has reviewed the complaint and other pleadings in this case and determines that the complaint case should not be held in abeyance during the appeal of Case No. IO‑2003‑0012.  The Commission will direct its Staff to proceed with its supplemental earnings investigation and to amend its Complaint as necessary.  The Commis​sion will also direct the parties to appear at a prehearing conference for the discussion of settlement, discovery, and further procedural matters.

IT IS THEREFORE ORDERED:
1. That the Staff of the Missouri Public Service Commission shall proceed with its supplemental earnings investigation and amend its Complaint as necessary.  

2. That the parties shall appear at a prehearing conference beginning at 10:00 a.m. on April 13, 2004, in Room 305 of the Governor Office Building, 200 Madison Street, Jefferson City, Missouri. The Governor Office Building meets accessibility standards required by the Americans with Disabilities Act.  Anyone needing additional accommoda​tions to participate in the hearing should call the Public Service Commission's Hotline at 1‑800‑392‑4211 (voice) or Relay Missouri at 711 prior to the hearing..

3. That any motions not previously ruled on are denied without prejudice.

That this order shall become effective on April 1, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, and 

Clayton, CC., concur.

Dippell, Senior Regulatory Law Judge

� Section 392.245, RSMo.


� Cause No. 02CV325414.


� Cause No. AP04CV323251.
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