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OFFICE OF THE PUBLIC COUNSEL'S COMMENTS REGARDING THE PROCESS TO ESTABLISH EXPANDED LOCAL CALLING PLANS FOR RURAL AREAS OF MISSOURI
The Office of the Public Counsel offers its comments on an issue raised at the agenda meeting on Thursday, March 6, 2003 during the discussion of the process and approach the Commission should take regarding three cases filed by Public Counsel.  These cases are the Rockaway Beach petition for expanded local service into Branson (TO-2003-0257), the investigation into the adequacy of calling scopes in the SBC exchanges in Franklin County, (TO-2003-0298) and the request to establish expanded calling scope plans for rural areas  (TO-2003-0297).  The Commissioners and Chief RLJ discussed whether the case to establish expanded calling plans (TO-2003-0297) was a contested case. The Commission treated it as a contested case and, therefore, refrained from any ex parte discussion with any party.  The Commission was interested to know whether Public Counsel would be agreeable to handling the case as an uncontested, workshop type case  (commonly known as a "TW" case.)  In this mode, the Commission and the parties would have flexibility to discuss the issue not only among themselves, but also with members of the public, state legislators, local community and government leaders without problems of ex parte communications.  Public Counsel does not object to proceeding with this case as a non-contested case, with a few caveats.


Whether or not a case is a contested case is a matter of law, and is not left to the judgement, discretion, or designation of the agency.  A contested case "means a proceeding before an agency in which legal rights, duties or privileges of specific parties are required by law to be determined after hearing."   Section 536.010 (2), RSMo 2002.  This definition will control whether or not the Commission holds evidentiary hearings since the law looks not to whether a hearing was held, but was it required to be held.


In this case, the hearing requirement analysis may not come into play at the beginning stage.  The relief requested in this case is in effect (1) an investigation into the local calling scope concerns in rural areas, (2) the identification of specific communities that need and desire relief and (3) consideration of a concrete proposal as a remedy and the evaluation of it and any alternatives.  Here are key requests contained in Public Counsel's motion:


"asks the Public Service Commission of Missouri to provide for expanded local calling plans in the rural areas of Missouri and to establish the procedure for the creation of these plans"


" to address the serious need for expanded local calling in specific rural communities and to provide a process to grant relief to the telecommunications customers in those areas that demonstrate this need."


"consider and evaluate expanded calling plans to bring parity in the availability of telecommunications services to specific communities in rural Missouri so that concrete implementation plans can be developed so that rural customers will not be denied the benefits afforded to urban customers."

" develop specific plans for expanded calling"

Public Counsel proposed steps in the process envision a collaborative and wide- ranging process that is open to many inputs from many sources.  In this way, all sectors of the industry, the communities, and the consumers can comment without the expense and limitations imposed by formal evidentiary hearings and contested case restrictions.  The outcomes of this process would be proposals that once made specific and certain to identify the affected parties and the nature of the adverse interests would require a contested proceeding before the final order approving and implementing it. Once the focus narrows to specific plans, specific areas, specific rates, that affect specific companies and customers, the rights and interests of the parties are affected and due process requires a hearing. A party is entitled to be heard and afforded a full and fair hearing at a meaningful time and in a meaningful matter. State ex rel Fischer v. Public Service Commission, 645 S.W.2d 39, 43 (Mo App 1982).

Public Counsel is concerned about the approach the Commission plans to take with a "TW" non-contested case.  The case that resulted in an order ending COS was TW-97-333, a "TW."  Public Counsel wants assurances that a similar process will not befall this case on rural calling scopes where a major decision affecting hundreds of communities and thousands of customers was issued without public comment and public hearings.

When workshops or roundtable discussions are convened, a verbatim record is not made of the proceedings. For that reason, it is important that members of the Commission attend so that they can hear the comments and ask the questions that are on their minds, but also gives some guidance as to the direction the discussions should go. 

Public Counsel and all potential participants in such a case are well aware of the interlocking nature of this undertaking that affects existing cases and issues.  However, this case focuses on offering relief to the rural calling scope problems suggested by customers and communities. As Public Counsel noted in its filing, it does not want to degenerate into another technical workshop and study without putting something concrete in front of the PSC for a "yea" or "nay."  By proceeding as a non-contested case, it should not be allowed to drift on without a timetable and without a resolution by the PSC. 
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