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COMES NOW Southwestern Bell Telephone, L.P., d/b/a SBC Missouri (SBC Missouri), and for its Initial Brief, states to the Missouri Public Service Commission (Commission) as follows:

I.
EXECUTIVE SUMMARY


This case was opened by the Commission to investigate the costs of providing switched access service in Missouri, for the specific purpose of determining the appropriate level of access rates to be charged by competitive local exchange carriers  (CLECs) in Missouri.
  This case is an outgrowth of the Commission’s Report and Order in Case No. TO-99-596, where the Commission made an interim determination that, as a condition of certification and competitive classification, CLEC access rates should be capped at the level of the incumbent local exchange carrier (LEC) in each exchange where the CLEC is certified to provide basic local service.  While many parties to this case have attempted to turn this case into something much different than it was intended to be, the Commission’s primary focus in this case should be to adopt a permanent access rate cap mechanism for CLECs access rates, to replace the “interim” CLEC access rate cap solution adopted by the Commission on June 1, 2000, in Case No. TO-99-596.  The Commission’s secondary focus should be to recognize the negative impact small incumbent LECs’ very high switched access rates have on customers throughout Missouri, and particularly customers located in more rural areas of Missouri.  The Commission should initiate a new proceeding, or another phase of the current case, to investigate ways to reduce these high switched access rates to incent more carriers to serve rural areas, and to offer more attractive calling plans, including expanded local calling plans in rural Missouri.


At the week-long hearing in this case, SBC Missouri and numerous other parties presented substantial information to the Commission regarding the costs incurred to provide switched exchange access service in the State of Missouri, and the public interest benefits of permanently capping CLEC access rates.  Several parties, including SBC Missouri, submitted information regarding their forward-looking, long run incremental cost (LRIC) of providing switched access service in Missouri.  Other parties, primarily the small incumbent LECs, argued that their costs to provide switched access service should be based on their historical, embedded costs, as determined under parts 36 and 69 of the FCC’s interstate rules, and presented information regarding those costs to the Commission.  The Commission Staff hired a consultant who submitted reams of information and testimony regarding his estimates of the costs to provide switched access service in Missouri, utilizing a variety of costing methodologies.


The diverse parties to this case were not able to agree on a single cost estimate relating to CLECs’ provision of switched exchange access service in Missouri.  Nor did the parties to this case agree to the appropriate costing methodology or input values which should be used to determine such a cost estimate.  As a result, the cost estimates presented to the Commission in this case range from those which exceed the current high switched access rates of small incumbent LECs (the companies with the highest access rates in the State of Missouri, some of which are among the highest in the country), to cost estimates which amount to a fraction of the current switched access rates of the largest incumbent LEC (SBC Missouri), which has among the lowest switched access rates in the State of Missouri.


At this juncture of this case, the Commission may very well ask itself what it should do with the costing information that has been submitted in this case.  SBC Missouri would suggest that the Commission use this information for the purpose for which this case was originally established, i.e., establish the appropriate permanent mechanism to cap CLECs’ access rates.  On that issue, the diverse parties to this case are in agreement that the Commission should make permanent the CLEC access rate cap mechanism it adopted on an interim basis in Case No. TO-99-596.  It should be noted that although all CLECs were made parties to this case, no CLEC presented any evidence of its cost to provide switched access service. Likewise, no CLEC presented any evidence that the Commission should not adopt on a permanent basis the CLEC access rate cap it adopted on an interim basis in Case No. TO-99-596.  Under these circumstances, it is clear that a cap on CLEC switched access ​​​​​​​​​​​​​​​​​remains appropriate and should be maintained by the Commission in this case.


SBC Missouri continues to believe that CLEC access rates should be capped on a single, statewide basis at the level of the lowest exchange access rates of the large incumbent LECs serving the state (i.e., at the level of SBC Missouri’s exchange access rates), as they were when the Commission began granting CLECs basic local certification process in 1996 and 1997.  However, SBC Missouri can and does support the recommendation of the parties in this case that the Commission make permanent the exchange-specific CLEC access rate cap mechanism it adopted on an interim basis in Case No. TO-99-596.  No other action need be, or should be, taken by the Commission in this phase of this case.  

In addition, given the evidence which has been submitted to the Commission in this case regarding the negative impact of high switched access rates in certain areas of the state, SBC Missouri believes it would be appropriate for the Commission to continue to investigate the high levels of intrastate switched access rates currently being charged by rate of return regulated small incumbent LECs in the State of Missouri.  Among other impacts, these high switched access rates disincent LECs from offering expanded rural calling plans, and disincent interexchange carriers from serving rural areas.  The Commission should conduct this investigation either in a subsequent phase of this case, or in a separate case opened for that purpose.  The Commission cannot and should not take any action with respect to the current switched access rates of price-cap regulated LECs, including SBC Missouri, in this or any other case.


Finally, the Commission should reject AT&T’s efforts to convert and expand this case into something it was never designed to be (i.e., a broad switched access rate rebalancing proceeding), as such a rebalancing would be inconsistent with Section 392.245 RSMo. 2000 (the Missouri price cap statute) as it applies to SBC Missouri.

II.
BACKGROUND


Under Section 392.361 RSMo. 2000, any telecommunications company, including a CLEC, may seek classification as a “competitive” telecommunications company.  However, under Section 392.361.3 RSMo. 2000, the Commission may classify a telecommunications company as “competitive” only “upon a finding that all telecommunications services offered by such company are competitive telecommunications services.”


Beginning in 1996 when CLECs first started seeking basic local certification in Missouri, SBC Missouri and numerous other parties, including the Commission Staff and CLECs seeking basic local certification, agreed and stipulated that all services offered by CLECs could be classified as competitive services, and that CLECs could be classified as competitive telecommunications companies pursuant to Section 392.361.3 RSMo. 2000, so long as CLECs agreed to cap their switched access rates.
  At that time, the parties all recognized that the provision of switched access services by CLECs was not truly a competitive service, but were willing to treat it as such subject to appropriate conditions that would restrain the CLECs from imposing excessive switched access charges.  The parties recognized that for most customers served by CLECs, IXCs and LECs seeking to originate or terminate interexchange calls would have no realistic alternative to the CLECs’ switched access service.  In each case, the parties proposed that the CLEC’s certification be conditioned upon the CLEC agreeing to cap its switched access rates (i.e., exchange access service as currently defined in Section 386.020(17) RSMo. 2000), at the level of the lowest switched access rate of any large incumbent LEC in whose exchange the CLEC sought certification.


During this time frame, there were 3 large incumbent LECs in Missouri (SBC Missouri, GTE and Sprint United), and of those 3 large incumbent LECs, SBC Missouri’s access rates were (and continue to be) the lowest in the state of Missouri.  Therefore, under the original CLEC access rate capping mechanism, if a CLEC sought basic local certification in the exchanges served by the 3 large incumbent LECs, the Commission’s orders granting certification conditioned the CLECs’ “competitive” classification upon the CLEC capping its switched access rates at SBC Missouri’s switched access rate levels.


In Case No. TO-99-596, the Commission investigated whether the CLEC access rate cap language, which the Commission noted was included as a matter of standard practice in CLEC basic local certification cases, was anticompetitive.  The Commission determined that a cap on CLEC access rates was still appropriate, but should be determined on an exchange basis rather than on a statewide basis.
  Thus, in its June 1, 2000, order in Case No. TO-99-596, the Commission determined that in order for a CLEC to be classified as a competitive telecommunications company under Section 392.361.3 RSMo. 2000, a CLEC’s switched access rates in an exchange should be capped at the level of the incumbent LEC’s switched access rates in that exchange.
  Therefore, under the capping mechanism adopted by the Commission in Case No. TO-99-596, when a CLEC competes in both SBC Missouri exchanges and Sprint exchanges, the CLEC’s access rates in SBC Missouri exchanges would be capped at SBC Missouri’s lower level, while the CLEC’s access rates in Sprint exchanges would be capped at the higher Sprint level.
  In its Order in Case No. TO-99-596, the Commission also noted that this capping mechanism was not absolute, and that CLECs could petition the Commission to establish switched access rates above the cap, and that such petitions would be reviewed on a case-by-case basis.


The Commission also ordered that the CLEC access rate cap mechanism it adopted in Case No. TO-99-596 should be an “interim” solution.
  The Commission did so based on a determination that it did not have sufficient information in the record regarding CLECs’ costs to provide switched access service.
  In its June 1, 2000, order in Case No. TO-99-596, the Commission indicated it would open a new case to investigate the cost of providing switched access service, and to develop a permanent, long term solution.


The current case was opened on August 8, 2002, to investigate the actual costs incurred by carriers to provide exchange access service, in order to establish a long term solution which would result in just and reasonable rates for CLEC switched access services.
  The Commission’s intent with regard to the scope of the case was clearly evidenced by the caption of the case:

“In the matter of an Investigation of the Actual Costs Incurred in Providing Exchange Access Service and the Access Rates to be Charged by Competitive Local Exchange Telecommunications Companies in the State of Missouri.”

The caption of this case is consistent with the lengthy history of this case and its predecessors, and establishes a clear two-fold purpose of this case.  This case was established to (1) obtain additional evidence regarding CLECs’ costs of providing switched access service (which the Commission previously found was lacking from the record in Case No. TO-99-596), and (2) based upon that cost information, determine whether the access rate cap solution adopted by the Commission on an interim basis in June, 2000, should be made permanent in this proceeding.

III.
DISCUSSION


SBC Missouri will address each of the issues agreed to by the parties and contained in Staff’s Joint List of Issues, filed on August 15, 2002.  Thereafter, as requested and identified by the Regulatory Law Judge at the conclusion of the hearing, SBC Missouri will address issues relating to the Commission’s standard protective order and the Commission’s authority to modify local calling scopes, and several issues regarding the Commission’s jurisdiction to reduce, restructure and/or rebalance switched access rates in Missouri. 


1.
What is the appropriate cost methodology (i.e., TSLRIC, LRIC, embedded, stand alone, etc.) to be used in determining the cost of switched access?


SBC Missouri believes that LRIC (long run incremental cost) is the appropriate methodology for the Commission to use to investigate the cost of providing exchange access service, including CLECs’ costs of providing exchange access service.  SBC Missouri prepared its own total service LRIC (TSLRIC) cost study for the switched access service it provides in Missouri and submitted the results to the Commission in David Barch’s direct testimony.
  The results of SBC Missouri’s TSLRIC study for switched access service confirms that SBC Missouri’s current switched access rates in Missouri exceed SBC Missouri TSLRIC for providing switched access in Missouri, which is appropriate, because as SBC Missouri witness David Barch testified, TSLRIC represents the appropriate lower boundary (i.e., a price floor) for pricing purposes.

Exchange access (or switched access) service provides the ability to originate and/or terminate interexchange calls from one end user located in a particular local calling area in Missouri to another end user located in a different local calling area in Missouri.
  Exchange access service is defined as a discrete service under Section 386.020(17) RSMo. 2000 as:

“Exchange Access Service,” a service provided by a local exchange telecommunications company which enables a telecommunications company or other customer to enter and exit the local exchange telecommunications network in order to originate or terminate interexchange telecommunications service;

In determining SBC Missouri’s cost to provide switched access service, SBC Missouri’s cost study was based upon a LRIC methodology, which is defined under Section 386.020(32) RSMo. 2000 as:

“Long-run incremental cost,” the change in total costs of the company of producing an increment of output in the long run when the company uses the least cost technology, and excluding any costs that, in the long run, are not brought into existence as a direct result of the increment of output.  The relevant increment of output shall be the level of output necessary to satisfy total current demand levels for the service in question, or, for new services, demand levels that can be demonstratably anticipated.

As SBC Missouri witness Barch explained in his testimony, the Commission has historically relied upon the LRIC methodology to determine the costs for telecommunications services.
  In fact, the Commission specifically adopted LRIC as the appropriate costing methodology for SBC Missouri in Case No. 18,309, decided in 1977.


An accurate LRIC study identifies the costs an efficient firm would avoid if it decided to discontinue, or reduce offering, a discrete service.
  In general, SBC Missouri’s LRIC studies identify the costs to provide the entire service (i.e., the TSLRIC), as opposed to some lesser increment of service.
  The TSLRIC study conducted by SBC Missouri in this case for switched access service in Missouri captures the incremental usage-sensitive and dedicated transport costs SBC Missouri incurs to provide switched access service, and expresses those incremental costs on a per-minute of use (MOU) basis.
 


As Mr. Barch explained in his testimony, a fundamental characteristic of LRIC is to measure costs on a forward-looking basis, i.e., the costs that SBC Missouri expects to incur in the future.
  As a result, LRIC methodology does not recognize or attempt to measure historical embedded costs.
  In addition, a LRIC study excludes costs not directly attributable to the service being studied.
  Therefore, any costs shared between or among a subset of services (shared costs) or shared among all services a firm offers (common costs) should not be included in a properly-run LRIC study.


While LRIC is the appropriate costing methodology to determine the cost of providing switched access service (or any other service), it is important to remember that LRIC does not automatically establish the price which should be charged for the service being studied.
  Pricing all services at their respective LRIC would not allow a firm to recover its shared costs, nor would it provide recovery of common costs.
  Most importantly, pricing switched access service at its LRIC would not permit switched access revenue to provide support to recover costs of other services, such as basic local service, as it does today.
  Instead, LRIC establishes the price floor for a service,
 and the price for a service can be set no lower than LRIC without being priced below cost.
  If a service is priced below its LRIC, it is receiving a subsidy and is being supported by revenues from other services.
  


In addition to SBC Missouri, several other parties support the use of an incremental costing methodology to determine the cost of switched access service in Missouri.  For example, Sprint submitted a TSLRIC study for its provision of switched access in Missouri, and believes TSLRIC is the appropriate methodology to determine the cost to provide switched access service in Missouri.
  AT&T and WorldCom also support the use of a TSLRIC methodology to determine the cost of switched access service in Missouri.
  Staff’s consultant, Dr. Johnson, while not recognizing TSLRIC as the sole appropriate costing methodology, agreed that TSLRIC makes sense and is sound as a price floor for switched access service.
  OPC witnesses Dunkel and Meisenheimer also agreed that TSLRIC establishes a price floor for switched access service.
  The small incumbent LEC parties in this case are the only companies that do not support the use of a TSLRIC costing methodology to determine the cost of switched access in Missouri.  As a rule, these small incumbent LECs’ switched access rates are much higher than SBC Missouri’s switched access rates.
  

In an attempt to justify their relatively high switched access rates, the small incumbent LECs argue that the use of “actual embedded, booked costs allocated to the intrastate exchange access jurisdiction through the application of FCC Part 36 and 69 rules” is the appropriate costing methodology to determine the cost of switched access.
  Not coincidentally, using this methodology results in a much higher cost result for the small incumbent LECs to provide switched access service in Missouri.  In fact, as Mr. Schoonmaker testified at the hearing, if the costing methodology proposed by the small incumbent LECs were adopted in Missouri, 19 of 37 small incumbent LECs’ access rates would actually increase from their current levels.
  Moreover, if the Commission adjusted small incumbent LECs’ switched access rates based upon the methodology proposed by Mr. Schoonmaker and did so on a revenue neutral basis by adjusting these companies’ basic local rates, several small incumbent LECs would end up with “negative” basic local rates, i.e., these companies would pay their customers to take basic local service.
  While a cost study which identifies the fully allocated embedded historical costs of a company may be useful for certain purposes, it clearly should not be used in lieu of an accurate TSLRIC study to establish the floor for switched access rates.


2.
Should the cost methodology (i.e., TSLRIC, LRIC, embedded, stand alone, etc.) for determining switched access costs be uniform and consistent for all Missouri LECs?


SBC Missouri believes the same TSLRIC costing methodology should be used for investigating the costs of all Missouri LECs, including large incumbent LECs, small incumbent LECs, and CLECs.  As described above, the purpose of this case is to investigate the cost incurred to provide switched access service, so as to enable the Commission to adopt a permanent solution to cap CLEC access rates.  In this phase of this case, the access rates of smaller incumbent LECs (the only companies that do not agree TSLRIC is the appropriate costing standard for switched access service) are not at issue.  There is no reason why the same costing methodology should not apply in a uniform manner across all telecommunications companies to investigate their cost to provide switched access service, where the only purpose of this case is to determine if capping CLEC access rates at the level of the incumbent LEC in the same exchange is an appropriate long-term solution.  

Sprint agrees with SBC Missouri that all companies should use the same LRIC methodology to determine their cost of providing switched access service in Missouri.
  If LRIC is used properly, i.e., as a floor for pricing purposes, it is clearly appropriate to utilize it as the appropriate cost methodology for all Missouri LECs, as the Commission would continue to have discretion to set appropriate rate levels for small ILECs that take into account the particular circumstances facing each small incumbent LEC.


3.
Should loop costs be included in the determination of the cost of switched access, and if so, at what level?


SBC Missouri does not believe any portion of the cost of the local loop should be included in the TSLRIC of providing switched access service.
  Local loop costs are not a direct, incremental cost of providing switched access service.
  Including any portion of loop costs in an investigation into the cost of providing switched access service would be inconsistent with LRIC principles of economic cost causation.


As SBC Missouri witness David Barch explained in testimony, “LRIC identifies the costs a firm avoids if deciding to discontinue, or reduce offering, a service.  Alternatively, LRIC measures the change in total cost directly associated with, or attributed to, providing a service.”
  If SBC Missouri did not offer switched access service, the cost of the loop would clearly not go away.
  Therefore, the cost of the loop, either in whole or in part, should not be allocated to the TSLRIC cost of switched access service. 

Mr. Barch’s description of what should be included in a TSLRIC study of switched access service is entirely consistent with the statutory definition of LRIC, contained at Section 386.020(32):

“Long – run incremental cost”, the change in total costs of the company of producing an increment of output in the long run when the company uses least cost technology, and excluding any costs that, in the long run, are not brought into existence as a direct result of the increment of output.  The relevant increment of output shall be the level of output necessary to satisfy current total demand levels for the service in question, or, for new services, demand levels that can be demonsratably anticipated;

Mr. Barch’s definition of what should be included in a LRIC study is also entirely consistent with the Commission’s description of an appropriate long-run incremental analysis, contained in its Report and Order in Case No. 18,309:

LRIC considers the direct costs incurred in providing the service, including cost of money, over a sufficiently long period of time as to permit full adaptation of plant capacity.  Any costs, including capital costs, that occur in the plant adaptation are account for by LRIC.


As Mr. Barch describes in his testimony, SBC Missouri’s TSLRIC study for switched access service does not include direct costs associated with providing local loops, nor does it include an allocation of a portion of total loop costs.
  Because loop costs are not directly attributable to switched access service, there is no economic justification for including any portion of loop costs in a LRIC study of switched access service.
  SBC Missouri does not incur any incremental loop costs to provide switched access service, and SBC Missouri would not avoid any loop costs if it ceased offering switched access service.
  Instead, consistent with the statutory definition of LRIC, the Commission’s description of the appropriate LRIC methodology in Case No. 18,309, and economic definitions of TSLRIC, loop costs are directly incremental to the provision of basic local telecommunications service, not switched access service, and should therefore not be included in a TSLRIC study of switched access service.


Several parties in this case suggest that loop costs (or at least a portion of loop costs) should be included at some stage of the costing process, or in a costing methodology other than TSLRIC, as the Commission investigates the cost of switched access service in Missouri.  In general, these parties confuse cost causation with cost recovery.  OPC witness Meisenheimer claims that loop costs are a “joint and common” cost which should be allocated and included in the cost of switched access service.
  Ms. Meisenheimer reasons that because “every local and toll call originating or terminating on the traditional switched telephone network traverses the LEC’s loop,” and because the loop is also used to provide other services, the loop should be considered a “shared” facility.
  Based on her conclusion that many different services traverse local loops, Ms. Meisenheimer concludes that “[F]ailing to assign a proper share of joint and common costs to switched access service could result in excessive and unlawful rates for the local exchange company’s other services.”


Ms. Meisenheimer’s rationale for assigning a portion of loop costs to the cost of switched access fundamentally confuses and commingles the separate economic concepts of cost causation (directly relevant and applicable to a TSLRIC analysis) with how rates are set for various services in order to recover costs (which is irrelevant to an appropriate TSLRIC analysis).  Moreover, as several witnesses testified at the hearing, any allocation of loop costs to the cost of switched access service would be arbitrary.
  Ms. Meisenheimer’s confusion and commingling of these distinct concepts is also inconsistent with the Commission’s definition of an appropriate long run incremental cost analysis in Case No. 18,309, the statutory definition of long run incremental cost contained in Section 386.020(32) RSMo. 2002, and sound economic cost causation principles, as described by Mr. Barch.
  At the hearing in this case, both OPC witnesses (Ms. Meisenheimer and Mr. Dunkel) conceded that the TSLRIC for switched access service should not include any allocation of loop costs.


OPC consultant William Dunkel went so far as to stand TSLRIC and the underlying purpose of this case on its head by suggesting that an appropriate TSLRIC analysis for basic local telecommunications service should not contain any local loop costs, but then goes on to claim that SBC Missouri’s basic local residential rates are six to seven times greater than his (flawed) estimate of the long run incremental cost of basic local service (which in Mr. Dunkel’s mind includes no loop costs).


Mr. Dunkel’s testimony is irrelevant and wrong.  First, the TSLRIC of basic local service is clearly not relevant to any issue in this case.  Furthermore, even if the TSLRIC of basic local service were an issue in this case, Mr. Dunkel’s TSLRIC “analysis” for basic local service is hogwash.  Mr. Dunkel is the only witness in this case who even attempts to support the outlandish proposition that a TSLRIC study of the cost of basic local service should omit the cost of the local loop.  Mr. Dunkel’s suggestions are inconsistent with the Commission’s definition of an appropriate LRIC analysis as described in Case No. 18,309, inconsistent with the statutory definition of long run incremental cost contained in Section 386.020(32) RSMo. 2000, and inconsistent with sound economic reasoning provided by numerous other economists in this case.


Staff’s witness, Dr. Ben Johnson, spent a considerable portion of his prefiled testimony discussing an appropriate allocation of the cost of the loop to the cost of switched access service, under some of the various costing methodologies he described.  In fact, Dr. Johnson criticizes SBC Missouri’s LRIC costing methodology because it is not capable of estimating loop costs.
  However, upon cross examination, Dr. Johnson agreed that a proper TSLRIC analysis should not include any allocation of loop.
  Therefore, on this issue at least, Dr. Johnson agrees with SBC Missouri that the ability of a TSLRIC costing methodology to include an allocation of loop costs to the TSLIC for switched access service is irrelevant, because no such allocation is appropriate under TSLRIC.  


The small incumbent LEC witnesses argue that some portion of the cost of the local loop should be included in the cost of switched access service, although they recognize that any such allocation would be arbitrary.
  As described above, these companies urge the Commission to adopt a different costing standard (historical embedded costs allocated to intrastate switched access service through selective application of parts 36 and 69 of the FCC’s rules) that would permit them to attempt to justify their very high switched access rates.  These companies’ position on allocating loop costs to the cost of providing switched access service serves the same misguided purpose.  Their primary motivation in this case is to justify their current switched access rates, whether that means proposing that the cost of switched access be determined utilizing an embedded cost methodology, or “allocating” costs associated with the local loop to switched access service.


The small incumbent LECs also propose to utilize the Missouri high cost universal service fund (MoUSF), which would be funded primarily by SBC Missouri and its end users, to lower their high switched access rates.  Any proposal to use the MoUSF to fund a decrease in small incumbent LECs’ switched access rates would be unlawful under Section 392.248 RSMo. 2000.  Moreover, the small incumbent LECs’ proposal in this case is ironic, because when the Commission conducted the costing phase of the MoUSF proceeding in Case No. TO-98-329, and examined the cost to provide essential local telecommunications service in Missouri, the STCG of small incumbent LECs proposed that the total cost of local loop facilities should be included in the Commission’s determination of the cost of essential local telecommunications service.  In the MoUSF costing proceeding, the small incumbent LECs’ interest was to make their cost to provide basic local service appear as large as possible, in order to draw more SBC Missouri-funded support from the high cost MoUSF.  In this case, the small incumbent LECs’ interest is to support their current high switched access rates, so instead of maintaining a consistent position and arguing that the cost of local loop facilities should be considered a cost of providing basic local service, they propose to include a significant portion of loop costs in the cost to provide switched access services.  This stark inconsistency casts serious doubt on the small ILECs’ position in this case.


The Commission should not allocate or include any portion of loop costs in the TSLRIC analysis for switched access service.  As described above, any allocation or inclusion of loop costs would be inconsistent with Missouri law, and sound economic analysis.  Moreover, it is unnecessary to allocate the loop to switched access services.  The proper use of LRIC is to set a price floor, and the Commission retains the discretion to set small ILEC switched access rates above this floor, taking into account the particular circumstances facing each small ILEC.  Where a small ILEC’s basic local rates and/or vertical service rates are relatively low, the Commission may choose to set switched access rates closer to LRIC, while switched access rates for a CLEC with relatively high basic local and vertical service rates may be set more significantly above the LRIC level.


4.
What are the appropriate assumptions and/or the appropriate values for inputs?

SBC Missouri’s switched access rates are not an issue in this proceeding.  SBC Missouri’s TSLRIC for switched access service is only relevant in this proceeding to compare against CLECs’ costs, in order to confirm that the capping mechanism for CLEC access rates (upon which competitive classification for the CLEC is conditioned) is appropriate and in the public interest.  As a result, SWBT did not fully address every input utilized in Staff’s consultant’s TSLRIC study for switched access service.  In addition, although SBC Missouri conducted its own TSLRIC for the switched access services it provides in Missouri, it did not submit the entire study into evidence in this case.  For illustrative purposes, SBC Missouri submitted the results of its TSLRIC study, as well as a description of the methodology employed in the study, in schedules attached to Mr. Barch’s direct testimony.
  SBC Missouri also described the methodology it used in its TSLRIC study in Mr. Barch’s testimony.
  SBC Missouri did, however, identify certain input values or methodology choices utilized by Dr. Johnson with which it disagrees.  While not necessarily a complete list of the erroneous inputs used by Staff’s witness, these errors include at least the following:



a.
Cost of capital


SBC Missouri believes the appropriate input value for cost of capital for SBC Missouri is 12.19 percent.
  As Mr. Barch explained in his direct testimony, extensive evidentiary support for SBC Missouri’s cost of capital input value has been submitted to the Commission by Dr. William Avera in several recent cases.
  Mr. Barch included Dr. Avera’s criticisms of Dr. Johnson’s cost of capital in his rebuttal testimony:

Dr. Johnson disagrees with my use of market values in measuring the capital structure of SBC Missouri, suggests a 12% cost of equity (based only on his experience) instead of my 13.00% cost of equity, and accepts my 7.18% cost of debt.  Dr. Johnson and I use essentially the same capital structure, but I measure it using market value weights.  Dr. Johnson disagrees with the use of market values in calculating the capital structure of SBC Missouri.  This criticism, however, is mired in abandoned paradigms of rate-of-return regulation.  Market values are the only capital structure weights consistent with investors’ evaluations of the competitive realities facing SBC Missouri.



b.
Switch discounts


With respect to its switching costs, and any “switch discount” input values, SBC Missouri believes the appropriate input value is either zero or is inapplicable.
  SBC Missouri’s relevant switching equipment agreements with equipment vendors do not contain an explicit “discount.”
  SWBT’s equipment agreements reflect discounts “implicitly,” by way of “contracted” prices, to which no further discount is applicable, both in real life and in any TSLRIC study for switched access service.
  To the extent Dr. Johnson applied any such discounts when conducting his cost analysis of SWBT’s switched access service, it is clearly inappropriate to do so.

c.
Depreciation


Digital switching and digital circuit equipment are significant capital investment accounts for switched access costing purposes.  In his TSLRIC study, Dr. Johnson proposed economic depreciation lives for digital switching and digital circuit equipment, respectively, that were significantly longer than the economic lives for these two accounts established by SBC Missouri in two recent cases,
 and which SWBT believes are appropriate in its TSLRIC for switched access.  Dr. Johnson provided no legitimate explanation for his reduced input values relating to depreciation, but acknowledged on cross examination that his selection of input values could “profoundly” impact any resulting cost estimate.
  With respect to depreciation, Dr. Johnson’s selection of economic life inputs which significantly exceed SBC Missouri’s more accurate input values results in Dr. Johnson substantially understating the depreciation cost SBC Missouri will incur on a forward-looking basis.



d.
Common and shared costs


Under the appropriate definition of a TSLRIC costing methodology, “common” costs, either in whole or in part, are not directly identifiable to a service or subset of services, and should not be included in a TSLRIC study of switched access costs.
  Similarly, “shared” costs are not directly identifiable to an individual service, and should not be included in a TSLRIC study of switched access costs.
  


As an example of Dr. Johnson’s inappropriate treatment of common costs, Dr. Johnson classified Land and Building investments and associated costs as common costs in their entirety, and does not consider any portion of these costs as direct costs.
  As Mr. Barch points out, the equipment necessary to provide switched access service must be housed in a building occupying land.
  As a result, some land and building costs are clearly direct costs of providing switched access service, and Dr. Johnson’s failure to include them in his TSLRIC study is inappropriate.


5.
Is the current capping mechanism for intrastate CLEC access rates appropriate and in the public interest?


Since 1996, SBC Missouri has consistently taken the position that the most appropriate permanent solution to permit CLECs’ switched access services to be classified as competitive and for CLECs to be classified as a “competitive” telecommunications company pursuant to Section 392.361.3 RSMo. 2000, is to condition CLECs’ competitive classification on capping CLEC switched access rates on a statewide basis at the level of SBC Missouri’s switched access rates, which are the lowest of any large incumbent LEC in the State of Missouri.
  However, SBC Missouri recognizes that the Commission may prefer to cap CLECs’ switched access rates at the level of those of the incumbent LEC against which the CLEC competes in that exchange, as the Commission adopted on an interim basis in Case No. TO-99-596.  While SBC Missouri believes capping CLECs’ access rates at the level of SBC Missouri’s switched access rates would be a better permanent solution, SBC Missouri believes it would be reasonable to continue the status quo, and adopt, on a permanent basis, the exchange specific cap on CLEC access rates adopted by the Commission on an interim basis in Case No. TO-99-596.


At the outset, SBC Missouri would point out that no party in this case suggests that a cap on CLECs’ switched access rates is anticompetitive or is somehow not in the public interest.  In fact, there was unanimous agreement among the parties to this case that the current, interim capping mechanism applicable to CLECs’ intrastate switched access rates is reasonable and in the public interest.  Although every local exchange telecommunications company – including every CLEC – was made a party to this case when it was established, not one CLEC presented any evidence in this case that a cap on CLEC switched access rates was not in the public interest or not reasonable.  The only reasonable inference which can be drawn from CLECs’ lack of participation in this case is that they have no problem with the existing cap on their access rates.
  Although they had every opportunity to do so, CLECs presented no evidence in this case to demonstrate that their costs of switched access are above the costs of the incumbent LEC with which the CLEC competes.


As described above, a cap on CLEC access rates is necessary because CLECs uniformly seek to be classified by the Commission as “competitive” telecommunications companies under Section 392.361.3 RSMo. 2000.  Under this statute, in order for a CLEC to be classified as a “competitive” telecommunications company, all services offered by a CLEC (including “exchange access” service as defined in Section 386.020(17) RSMo. 2000, must be classified as competitive.  Exchange access service as provided by CLECs is not a completely competitive service, because interexchange carriers seeking to originate or terminate a toll call must typically use the exchange access service of the CLECs providing local service to the originating and terminating customers.  From the perspective of an interexchange carrier (the access customer) paying CLECs’ switched access rates, if a CLEC’s access rates were not capped, the CLEC could set its switched access rates at a very high level, and the interexchange carrier would have no option but to pay the high access charges to originate or terminate the toll call.


Although not every party to this case agrees that CLECs’ switched access rates should be capped at the level of the lowest switched access rate of the large incumbent LECs in Missouri (i.e., capped at SBC Missouri’s level), every party to this case agrees that a cap on CLECs’ switched access rates is necessary and in the public interest, if a CLEC wishes to be classified as a competitive telecommunications company under Section 392.361.3 RSMo. 2000.  The Commission should recognize that capping CLECs’ access rates is clearly not a barrier to market entry by CLECs.  CLECs switched access rates have been capped since CLECs first began receiving basic local certification in Missouri and, as the Commission is aware, there are now many dozens of CLECs serving hundreds of thousands of lines in Missouri.  No CLEC presented any testimony in this case that the access rate cap adopted in Case No. TO-99-596 dissuaded them from entering the local market in Missouri.  In fact, dozens of CLECs have voluntarily agreed to cap their switched access rates in their basic local certification cases, as a condition of receiving competitive classification from the Commission.


Likewise, imposing a cap on CLEC access rates is not anti-competitive.  In fact, it is pro-competitive, since it allows a CLEC to be classified as a “competitive” telecommunications company and to operate with reduced regulatory oversight.  The access rate cap mechanism adopted by the Commission in Case No. TO-99-596 merely places a reasonable cap on the rates a CLEC can charge for its switched access services.   By capping the CLECs’ access rates, the Commission can lawfully grant CLECs’ requests to be classified as a “competitive” telecommunications company pursuant to Section 392.361.3 RSMo. 2000.  Without such a cap, the Commission could not lawfully classify any CLEC as a “competitive” telecommunications company, since all services being offered by CLECs could not be considered competitive telecommunications services.


Finally, it is important to remember that a CLEC’s switched access rates, whether subject to a single statewide cap or an exchange by exchange cap, are not subject to any cost justification whatsoever.  Rather, the Commission simply conditions competitive classification for a CLEC based upon the CLEC capping its switched access rates at the same overall level as the incumbent LEC against which the CLEC is competing in an exchange, irrespective of whether the CLEC is incurring the same costs to provide switched access service.  In all likelihood, however, a CLEC’s cost structure will almost certainly be lower than the cost structure of the incumbent LEC.


Historically, incumbent LEC switched access rates have been established at a high level in order to provide support for basic local rates.
  Since many CLECs provide service utilizing unbundled network elements (UNEs) or the UNE platform, the CLEC may not require the same level of support through switched access pricing levels that the incumbent LEC has historically relied upon.
  The obvious cost advantage enjoyed by CLECs purchasing UNEs at below cost wholesale rates, while SBC Missouri remains on the hook for the real costs associated with providing these UNEs at uneconomic levels, may very well explain why CLECs have not participated extensively in this case, and do not object to the rate cap mechanism adopted on in interim basis in Case No. TO-99-596 being adopted on a permanent basis in this case.


6.
Are there circumstances where a CLEC should not be bound by the cap on switched access rates?


SBC Missouri does not believe that there has been any evidence presented in this investigation case which would suggest that there are general circumstances where a CLEC should not be bound by a cap on its intrastate switched access rates, assuming the CLEC wishes to remain classified as a competitive telecommunications company pursuant to Section 392.361.3 RSMo. 2000.


The CLEC rate cap mechanism adopted by the Commission on an interim basis in Case No. TO-99-596 permits CLECs to establish switched access rates in excess of the capped level if the CLEC can establish that such rates in excess of the cap are cost justified.  SBC Missouri believes that any such circumstance will be extremely rare.  If the Commission adopts the CLEC access rate cap mechanism it adopted on an interim basis in Case No. TO-99-596 as a permanent solution in this case, the Commission should require any CLEC seeking to establish switched access rates above the capped level to comply with Sections 392.200 and .230 RSMo. 2000, and to cost-justify such rates.


While it is possible that when a CLEC serves customers via its own switch or other facilities, its cost structure could justify switched access rates in excess of the capped level, no CLEC has yet sought to cost justify switched access rates in excess of the cap in Missouri in the six-plus years since the Commission started granting basic local certifications to CLECs.  Any CLEC utilizing predominantly unbundled network elements (UNEs) or the UNE-Platform would certainly not be able to cost justify switched access rates in excess of the capped level, given the below-cost UNE rates at which CLECs currently can obtain access to the piece-parts of SBC Missouri’s network.  As long as CLECs can obtain UNEs from SBC Missouri at below cost levels, CLECs will not invest their own capital in their own network facilities.


SBC Missouri agrees that the capping mechanism contained in the Commission’s order in Case No. TO-99-596, which leaves the door open to CLECs to cost-justify (on a TSLRIC basis) switched access rates in excess of the capped level on a case-by-case basis is in the public interest and should also be made permanent.  No party in this case appears to dispute that a cost-justified exception to the basic capping mechanism would be appropriate and in the public interest.

7.
What, if any, course of action can or should the Commission take with respect to switched access as a result of this case?


The Commission’s actions in this phase of this case should be narrowly focused on addressing the purpose for which this case was established.  The Commission should adopt, on a permanent basis, the capping mechanism applicable to CLECs’ switched access rates, which the Commission adopted on an interim basis in Case No. TO-99-596.  The evidence presented in this case, along with CLECs’ lack of participation or interest in this case, establishes that capping CLECs’ access rates in the manner required on an interim basis by the Commission in Case No. TO-99-596 continues to be in the public interest.  Alltel, AT&T, MITG, STCG, Holway, et al., OPC, Sprint, Staff and WorldCom all agree.


SBC Missouri believes it would be appropriate to reduce the access rates charged by small incumbent LECs in the state of Missouri, either on a revenue neutral basis or in the context of a rate case.  It cannot seriously be questioned that these high switched access rates impact and restrict the services being offered to customers throughout Missouri. For example, high switched access rates affect all carriers, including SBC Missouri, who terminate interexchange (e.g., toll) calls to end user customers who reside in exchanges with high switched access rates.
  Since SBC Missouri and other carriers must pay much higher terminating switched access rates to other incumbent LECs for terminating calls to their exchanges, it directly affects the services and prices for those services that SBC Missouri and other carriers can offer in an increasingly competitive marketplace.


Furthermore, as SBC Missouri witness Craig Unruh pointed out in his rebuttal testimony, small incumbent LECs admit that their high switched access rates limit their incentive or ability to offer expanded rural calling plans between their respective exchanges. 
  As Mr. Unruh described in his rebuttal testimony,
 in a recent on-the-record presentation to the Commission in the MCA case (No. TO-2001-391), counsel representing small incumbent LECs indicated that some small incumbent LECs either have started, or are interested in starting to offer expanded local calling from their exchanges to neighboring SBC Missouri exchanges.  Since SBC Missouri has very low switched access rates, expanded local calling from a small incumbent LEC exchange into a SBC Missouri exchange is more attractive than offering expanded local calling between a small incumbent LEC exchange and another exchange served by a small incumbent LEC, where the terminating access rates are likely to be several times greater than SBC Missouri’s switched access rates.
  Clearly, as SBC Missouri witness Craig Unruh testified at the hearing in this case, if small incumbent LEC access rates are permitted to stay at or near their current high levels, expanded local calling plans will be very slow to develop in more rural areas.
  Likewise, interexchange carriers will have no incentive to begin or continue serving rural exchanges, since the revenues they receive from providing toll service to customers in those exchanges will not be sufficient to cover the high access rates interexchange carriers must pay in those exchanges.


Other than adopting the rate cap mechanism for CLEC access rates which the Commission adopted on an interim basis in Case No. TO-99-596, and continuing the investigation into small incumbent LECs’ switched access rates, the Commission need not take any further action in this phase of this case. With respect to price cap regulated telecommunications companies such as SBC Missouri, the Commission should not, and as described below cannot, take any action to require SBC Missouri to reduce its switched access rates in this or any case.  The price cap statute, Section 392.245 RSMo. 2000, limits the Commission’s authority with respect to the rates for SBC Missouri’s services, including exchange access service,
 and establishes “maximum allowable prices” price-cap regulated companies can charge for each service.
  The Commission simply has no authority to force SBC Missouri (or any other price cap regulated company) to reduce its rates for a particular service.  


8.
Additional issues raised by the Commission

At the conclusion of the hearing in this case, the Regulatory Law Judge asked the parties to address several additional issues in their briefs.  SBC Missouri will address each of these issues below.



a.
Should the Commission modify its standard protective order for any future phases of this case?

At the conclusion of the hearing in this case, the Regulatory Law Judge asked the parties to once again address the issue of whether the Commission’s standard protective order, which was adopted by the Commission at the outset of this case, should be modified to eliminate the “highly confidential” category of information if there is a subsequent phase of this case in which the cost of switched access service is investigated further.
  The issue was raised by the Regulatory Law Judge in connection with AT&T’s Motion for Reconsideration of the Commission’s July 8, 2002, denying AT&T’s motion to modify the Commission’s standard protective order, and denying AT&T’s Motion to Suspend the procedural schedule in this case.

SBC Missouri has addressed AT&T’s challenges to the Commission’s Standard Protective Order several times in this proceeding.  Then as now, there is simply no reason for the Commission to scrap its standard protective order, which was developed by the Commission over a decade ago and which has proven to be effective in balancing the interests of parties participating in Missouri regulatory proceedings, at the belated request of one party – AT&T – that chose not to fully participate in this proceeding.

As the Commission described in its August 8, 2000, Order Establishing Case and Adopting Protective Order, this case was established to investigate underlying cost information relating to the provision of switched access service for one purpose – to permit the Commission to adopt a permanent solution to replace the interim CLEC access rate cap mechanism adopted by the Commission in Case No. TO-99-596.
  As described above, this permanent solution is necessary to permit CLECs to continue to be classified as “competitive” telecommunications carriers under Section 392.361.3 RSMo. 2000.

In its August 8, 2000, Order Establishing Case and Adopting Protective Order, the Commission expressly recognized the very sensitive competitive nature of the “detailed cost information” at issue in this investigation, and sua sponte adopted “its standard protective order immediately.”
  The Commission also stated that due to the sensitive costing information at issue in this case, “[P]arties are encouraged to suggest such additional and further measures to protect proprietary and highly confidential information as they may believe are necessary.

The basic thrust of AT&T’s argument regarding its proposal to discard the Commission’s standard protective order, which AT&T waited to raise until over one and a half years after the Commission opened this case and adopted its standard protective order, is that the legitimate protection from disclosure to competitors afforded “highly confidential” costing information under the Commission’s standard protective order somehow restricts AT&T’s ability to participate in this case, and therefore violates AT&T’s due process rights.  AT&T has not, and indeed cannot, cite any authority which supports such a broad and extreme position, and AT&T’s due process argument holds no water.  As the Commission stated in its July 8, 2002, order denying AT&T’s motion to modify the Commission’s standard protective order in this case:

However, so long as AT&T’s outside consultants are able to have full access to the cost data and are able to review and analyze it, AT&T is not deprived of due process.  That data is designated “Highly Confidential” because access to it may well confer an unfair competitive advantage upon a competitor.  AT&T’s desire to have access to that data for its employees must be balanced against the rights of other parties who have an interest in the data.

The Commission’s rationale in its July, 2002, order rejecting AT&T’s challenge to the Commission’s standard protective order was well-founded, and should not be revisited if further phases of this case are necessary.

Nor do the facts support AT&T’s due process argument.  In this case, AT&T had an equal opportunity to produce its own cost study using its internal costing experts to establish the cost of providing switched access service.  To the extent AT&T’s cost study would have included appropriately classified “Highly Confidential” (HC) information as defined in the Commission’s standard protective order, that information would be subject to the same protection afforded other parties’ HC information.  AT&T also could have engaged an outside consultant, as it has in numerous other regulatory proceedings in Missouri, and as other parties to this case did, who would have had the unfettered ability to review highly confidential cost information submitted by all other parties.  In any future phase of this case in which the underlying cost of switched access is an issue, AT&T continues to have both of these options available.

Moreover, AT&T has not been prevented from viewing any of the highly confidential cost information SBC Missouri submitted in this case.  As the Commission is aware, there have been rare occasions where SBC Missouri has permitted a small group of internal CLEC regulatory employees to review highly confidential cost study data during UNE cost proceedings.  This very limited exception was permitted only with regard to employees who could certify that they were not involved in retail marketing, pricing, procurement, strategic analysis or planning.  To make this accommodation, SBC Missouri entered into a separate, supplemental nondisclosure agreement with the CLEC to put appropriate safeguards in place to support this limited access to HC cost study information.  This supplemental nondisclosure agreement was first negotiated by SBC Missouri and AT&T, and used without incident in AT&T’s third interconnection arbitration case, Case No. TO-2001-455.  The supplemental agreement has also been used without incident in subsequent UNE proceedings such as Case Nos. TO-2001-438 and TO-2001-439.  SBC Missouri entered into such an arrangement with another party in this case, and offered to make the exact same arrangements with AT&T.  AT&T, however, did not pursue SBC Missouri’s offer to provide access to its HC information on the same terms in this case.  As a result, AT&T is hardly in a position to complain that it did not have sufficient access to costing information in this case, when in fact it did have access.

At the hearing in this case, the Regulatory Law Judge asked each witness to comment on the standard protective orders and its applicability to competitively sensitive costing information.  While some witnesses expressed concerns with the level of disclosure applicable to “Highly Confidential” costing information, not one witness could identify any specific information that they needed to participate in this case that they did not have access to.  In fact, several witnesses expressly recognized the competitively sensitive and potentially highly confidential nature of certain costing information, including vendor prices, line densities and demand at a particular geographic level.

The Commission’s standard protective order issued in this and countless other cases has unquestionably stood the test of time as a highly effective tool which carefully balances the needs of both the party seeking disclosure of competitively sensitive company-specific cost information, and the party producing such information.  The provisions of the standard protective order ensure reasonable access to highly sensitive cost and marketing information to competitors who would not otherwise have any right to review such material, but under conditions which protect the legitimate competitive interests of the producing party.  In short, the Commission’s standard protective order has not hobbled the regulatory process in Missouri.  Rather, it has allowed the regulatory process to work effectively in Missouri.

It is also interesting to note that the standard protective order is willingly utilized by CLECs when it is their confidential information that would be subject to disclosure.  In Case No. TW-2003-0053, in which the Commission is examining the impact of bankruptcy filings by telecommunications companies, WCOM sought and received the standard protective order to protect its own highly confidential information.  This conduct underscores the usefulness of the Commission’s standard protective order which reflects the proper balance between the parties producing confidential material and the use of that material in regulatory proceedings by others.

The “hybrid” protective order proposed by AT&T earlier in this case would simply eliminate the distinction between “highly confidential” and “proprietary” information, as those classifications are currently defined in the Commission’s standard protective order, and simply eliminate the “highly confidential” designation.  Among other things, AT&T’s proposal would permit its internal employees to copy, fax, and review other parties’ “highly confidential” information (which would be relabeled “confidential information”), before AT&T disclosed the identity or title of such employees to SBC Missouri.  AT&T’s proposal flies in the face of reality.  The very real distinction between “highly confidential” and “proprietary” information, as defined in the Commissions’ standard protective order, has worked extremely well in practice throughout the years and has fostered an environment where parties are more willing to disclose the most competitively sensitive costing information, subject to the availability of the “Highly Confidential” designation.

As the competitive landscape continues to evolve in Missouri, the Commission should be vigilant to retain the legitimate protections – which are available to all regulatory parties – afforded the most competitively sensitive information. If the Commission determines that future phases of this case are necessary, the Commission should retain the standard protective order it previously adopted in this case, including the availability of separate “Highly Confidential” and “Proprietary” classifications.



b.
Does the Commission have authority to modify existing local calling scopes?

The Commission has no authority to mandate changes to existing local calling scopes or exchange boundaries, unless the telecommunications companies serving the affected exchanges approve of the alteration.  Any such mandated modification would be inconsistent with Section 392.200.9 RSMo. 2000, and would be inconsistent with the price cap statute (Section 392.245 RSMo. 2000).

Section 392.200.9 RSMo. 2000, which was enacted as part of Senate Bill 507, provides as follows:

9.  This act* shall not be construed to prohibit the commission, upon determining that it is in the public interest, from altering local exchange boundaries, provided that the incumbent local exchange telecommunications company or companies serving each exchange for which the boundaries are altered provide notice to the commission that the companies approve the alteration of exchange boundaries.

This provision clearly prohibits the Commission from mandating a change in exchange boundaries if the companies affected by the changed boundary do not agree to the alteration.  The definition of “exchange” in Section 386.020(16) makes it clear that this provision precludes revisions in local calling scopes.  “Exchange” is defined as “a geographical area for the administration of telecommunication services, established and described by the tariff of a telecommunications company providing basic local telecommunication service.”
  Any required local calling scope change would impact the exchange area established and defined in a company’s tariff, and consent to the change is required.

In Missouri, there are two fundamental types of telecommunications services – local exchange telecommunications service (defined in Section 386.020(31) as “telecommunications service between points within an exchange”), and interexchange telecommunications service (defined in Section 386.020(240 as “telecommunications service between points in two or more exchanges.”)  There are limited situations where calls between exchanges (e.g., in an MCA area) are not subject to toll charges.  However, these limited exceptions were implemented prior to Senate Bill 507 being enacted.  Under the provisions of Section 392.200.9 RSMo. 2000, the Commission does not have authority to mandate a change in either exchange boundaries or the local calling scope unless the affected companies agree to the change.



c.
Whether the Commission has the jurisdiction to direct an ILEC regulated under “price-cap regulation” pursuant to Section 392.245 RSMo. 2000, to reduce its switched access rates?

The Commission has no authority to order SBC Missouri, or any other incumbent LEC subject to price cap regulation under Section 392.245 RSMo. 2000, to lower its switched access rates.  In order to explain SBC Missouri’s position on this issue and related issues identified by the Commission, some background information regarding price cap regulation in Missouri is instructive.

In 1996, Senate Bill 507 was passed by the Missouri legislature to usher in a new level of competition in the local exchange marketplace.
 Senate Bill 507 included specific processes designed to permit CLECs to seek basic local certification in order to compete against existing incumbent LECs.  Senate Bill 507 also set in motion a path forward to reduced and equal regulation for both CLECs and incumbent LECs.  As an initial step toward reduced and equal regulation, Senate Bill 507 created “price cap” regulation, which is contained in Section 392.245 RSMo. 2000.

Price-cap regulation replaces rate-based rate of return regulation once a CLEC enters an incumbent LEC’s market.  As described below, price cap regulation reduces and limits the Commission’s authority over a price-cap regulated LEC’s rates.  Under Section 392.245, price cap regulation creates caps on incumbent LEC rates, including switched access rates, which establish the maximum prices an incumbent LEC can charge for the services.  Price cap regulated companies are free to price below the maximum rates but cannot be forced to do so.

Section 392.245 RSMo. 2000 contains a comprehensive regulatory framework applicable to price cap regulation in Missouri.  Section 392.245.1 RSMo. 2000 defines “price cap regulation” as follows:

As used in this chapter, “price cap regulation” shall mean establishment of maximum allowable prices for telecommunications services offered by an incumbent local exchange telecommunications company, which maximum allowable prices shall not be subject to increase except as otherwise provided in this section.

Under Section 392.245.2 RSMo. 2000, a large incumbent LEC (such as SBC Missouri) shall be subject to price cap regulation:

Upon a determination by the commission that an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the large incumbent company’s service area.

While price cap regulation is mandatory for large incumbent LECs once the threshold criteria contained in the statute is met, Section 392.245.2 RSMo. 2000 provides that price cap regulation is optional for small incumbent LECs, who may elect to be regulated under price cap regulation once the same threshold criteria applicable to large incumbent LECs is met.


Section 392.245.3 RSMo. 2000 provides that the initial “maximum allowable prices” for a price cap regulated company “shall be those in effect on December thirty-first of the year preceding the year in which the company is first subject to regulation under this section.”  On September 26, 1997, in Case No. TO-97-397, the Commission confirmed that SBC Missouri had met the threshold criteria required for SBC Missouri to be subject to price cap regulation under Section 392.245.2 RSMo. 2000, and as a result, the “maximum allowable prices” established for SBC Missouri were those rates in effect on December 31, 1996 (i.e., December thirty-first of the year (1996) preceding the year (1997) in which SBC Missouri first met the threshold criteria to be subject to price cap regulation).


Under Section 392.245.4 RSMo. 2000, the “maximum allowable prices” for “exchange access and basic local telecommunications services” of a large incumbent LEC such as SBC Missouri “shall not be changed prior to January 1, 2000.  After that date, the maximum allowable prices for exchange access and basic local telecommunications services are annually changed, based on one of two methods: (1) by the change in the telephone service component of the Consumer Price Index (CPI-TS) or, (2) by the change in the Gross Domestic Product Price Index (GDP-PI).
  Pursuant to these provisions, SBC Missouri’s maximum allowable prices for switched access service have been adjusted by the change in the CPI-TS.


Under Section 392.245.6 RSMo. 2000, the Commission retains jurisdiction “over quality and conditions of service or to relieve telecommunications companies from the obligation to comply with Commission rules relating to minimum basic local and interexchange telecommunications service.”  Under subsection 7 of Section 392.245, a telecommunications company subject to price cap regulation” shall not be subject to regulation under subsection 1 section 392.240,” i.e., rate of return regulation.


Subsections 8 and 9 of Section 392.245 RSMo. 2000 permit certain incumbent local exchange telecommunications companies subject to price cap regulation to exercise a certain amount of “price rebalancing” by increasing their local rates and reducing their intrastate access rates:

to a level not to exceed one hundred fifty percent of the company’s interstate rates for similar access services in effect as of December thirty-first of the year preceding the year in which the company is first subject to regulation under this section.

Thus, if an incumbent LEC’s intrastate access rates exceeded 150% of its interstate access as of December 31st of the year prior to becoming eligible for price cap regulation, the incumbent LEC is permitted to reduce its intrastate switched access rates to a level not to exceed 150% of its interstate switched access rates.  

If an incumbent LEC is eligible for this provision (i.e., if the incumbent LEC’s intrastate access rates exceeded 150% of its interstate access rates as of December 31 of the year preceding the year in which the LEC became subject to price cap regulation), under subsection 9 of Section 392.245 RSMo.2000, this incumbent LEC may offset the revenue loss resulting from the switched access service rate reduction by increasing its monthly maximum allowable prices for basic local service subject to express limitations (i.e., the annual local price increase may not exceed one dollar fifty cents).  However, this limited exception to the price cap regulatory regime enacted by the Missouri legislature in Senate Bill 507 is not applicable to SBC Missouri.  At the time SBC Missouri became eligible for price cap regulation, SBC Missouri’s intrastate access rates did not exceed 150% of its interstate access rates, and it is therefore not eligible for the limited “rebalancing” of rates permitted under Section 8 and 9 of Section 392.245 RSMo. 2000.


Finally, subsections 4(5) and 11 of Section 392.245 RSMo. 2000 provide that an incumbent LEC subject to price cap regulation may change the rates for its services, consistent with the provisions contained in Section 392.200 RSMo. 2000, but not to exceed the “maximum allowable prices” established under Section 392.245 RSMo. 2000.  It is the price cap regulated company, and not the Commission, which is given the authority to set its rates at any level so long as it does not exceed the cap.


Against this lengthy backdrop of the detailed and comprehensive price cap regulatory regime contained in Section 392.245 RSMo. 2000, it is readily apparent that the Commission does not have jurisdiction to direct an incumbent LEC subject to price cap regulation pursuant to Section 392.245 RSMo. 2000 to reduce its switched access rates below the “maximum allowable prices” established by Sections 392.245.3 and 4 RSMo. 2000.  Section 392.245.3 and .4 RSMo.2000 preemptively establish the maximum allowable prices an incumbent LEC subject to price cap regulation may charge.  Nothing in Section 392.245 RSMo. 2000 or any other statutory provision permits the Commission to force a price cap regulated incumbent LEC to reduce its rates for any service below the maximum allowable prices established by Section 392.245 RSMo. 2000.  In fact, subjection 7 of Section 392.245 RSMo. 2000 specifically provides that any company subject to price cap regulation under Section 392.245 RSMo. 2000 “shall not be subject to regulation under subsection 1 of section 392.240” (the statutory provision which authorizes the Commission to determine that a telecommunication company’s current rates are unlawful based on traditional rate of return regulation).  

Further, subsections 4(5) and 11 clearly give the price cap company, not the Commission, authority to set its rates at any level which does not exceed the maximum allowable price.  The comprehensive price cap regulation framework enacted by the Missouri legislature in 1996 as part of Senate Bill 507 simply does not grant the Commission any authority to reduce or otherwise change the maximum allowable prices established by Section 392.245 RSMo. 2000, except as provided therein.  Since the Commission has no authority to reduce the maximum allowable price, it has no authority to require price cap regulated companies to reduce their switched access rates.



d.
Whether the Commission has the jurisdiction to direct an ILEC regulated under “price-cap regulation” pursuant to Section 392.245, RSMo 2000, to restructure its switched access rates?

Under Section 392.245 RSMo. 2000 as enacted by Senate Bill 507, the Missouri legislature clearly intended for price cap regulated companies to be subject to less regulatory oversight.  Nothing in Section 392.245 RSMo. 2000 grants the Commission any authority to require a company subject to price cap regulation to restructure its switched access rate elements.  



e.
Whether an ILEC regulated under “price-cap regulation” pursuant to Section 392.245, RSMo 2000, may voluntarily reduce its switched access rates?

Under Sections 392.245.4(5) and 392.245.11 RSMo. 2000, an incumbent LEC subject to price cap regulation (such as SBC Missouri) may voluntarily reduce the rates for any of its services, including switched access service, below the “maximum allowable price” established by Section 392.245 RSMo. 2000, so long as the incumbent LEC does so in a manner which is consistent with Section 392.200 RSMo. 2000.  



f.
Whether an ILEC regulated under “price-cap regulation” pursuant to Section 392.245, RSMo 2000, may voluntarily restructure its switched access rates?

As long as the “maximum allowable prices” established under Section 392.245 RSMo. 2000 are not exceeded, incumbent LECs subject to price cap regulation under Section 392.245 RSMo. 2000 have flexibility to voluntarily restructure their switched access rates.



g.
Whether the Commission has the jurisdiction to direct an ILEC that is regulated under rate of return regulation to reduce its switched access rates without conducting a full rate case?

SBC Missouri does not believe that the Commission may direct an incumbent LEC subject to rate of return regulation to reduce its intrastate switched access rates without conducting an evidentiary hearing at which the rates for all of the company’s services, and the company’s overall earnings, are considered.  The Commission could, however, permit a revenue neutral restructuring in which the rates for switched access services of a rate of return regulated LEC are reduced while the rates for other services are increased to recoup the lost revenue.



h.
Whether the Commission has the jurisdiction to direct an ILEC that is regulated under rate of return regulation to restructure its switched access rates without conducting a full rate case?

As described above in response to issue (g), SBC Missouri does not believe that the Commission may direct an incumbent LEC subject to rate of return regulation to reduce its intrastate switched access rates without conducting an evidentiary hearing at which the rates for all of the company’s services, and the company’s overall earnings, are considered.  The Commission could, however, permit a revenue neutral restructuring in which the rates for switched access services of a rate of return LEC are reduced while the rates for other services are increased to recoup the lost revenue.



i.
Whether an ILEC that is regulated under rate of return regulation may voluntarily reduce its switched access rates without filing a full rate case?

An incumbent LEC subject to traditional rate of return regulation may voluntarily propose to reduce its switched access rates through a tariff filing.  Interested parties would be free to participate in any case which results from such a tariff filing.



j.
Whether an ILEC that is regulated under rate of return regulation may voluntarily restructure its switched access rates without filing a full rate case?

As described in response to Issue (i), an incumbent LEC subject to traditional rate of return regulation may voluntarily propose to reduce its switched access rates through a tariff filing.  If the “restructure” involves an increase to rates, then an examination of all relevant factors is appropriate.



k.
Whether the Commission has jurisdiction to direct a CLEC to reduce its switched access rates?

All CLECs seeking an initial basic local certification from the Commission request that all of their services, including switched access service, be classified as competitive telecommunications services, and that the company be classified as a competitive telecommunications company pursuant to Section 392.362.3 RSMo. 2000.  Competitive classification essentially eliminate regulatory oversight of a CLEC’s rates.

As described in detail above, the Commission exercised its jurisdiction over CLEC access rates when it conditioned “competitive classification” for a CLEC on its agreement to cap its switched access rates.  The interim capping mechanism adopted by the Commission in Case No. TO-99-596 requires CLECs to reduce their switched access rates if the access level cap decreases based on the incumbent LEC lowering its access rates.  



l.
Whether Commission has jurisdiction to direct a CLEC to restructure its switched access rates?

All CLECs seeking an initial basic local certification from the Commission request that all of their services, including switched access service, be classified as competitive telecommunications services, and that the company be classified as a competitive telecommunications company pursuant to Section 392.362.3 RSMo. 2000.  The grant of competitive classification essentially eliminates regulatory oversight of a CLEC’s rates.

As described in detail above, however, the Commission exercised its jurisdiction over CLEC access rates when it conditioned “competitive classification” as a company on a CLEC agreeing to cap its switched access rates.  The interim capping mechanism adopted by the Commission in Case No. TO-99-596 requires CLECs to reduce their switched access rates if the access rate cap decreases based on the incumbent LEC lowering its access rates.  

IV.
CONCLUSION


Based on the evidence which has been submitted in this case, the Commission should determine that TSLRIC is the appropriate methodology to determine the cost of switched access.  The Commission should also find that the CLEC access rate cap mechanism it adopted on an interim basis in Case No. TO-99-596 should be adopted on a permanent basis for all Missouri CLECs.  Based on the evidence presented, the Commission should also continue to investigate, either in another phase of this case or in a new case established for that purpose, the high level of switched access rates of small incumbent LECs that are not subject to price cap regulation.
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