BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

 
 
In the Matter of the Request of Southwestern Bell         )
Telephone, L.P., d/b/a SBC Missouri, for Competitive  )
Case No. TO-2006-0093
Classification Pursuant to Section 392.245.6,
)
TariffFileNo.YI-2006-0144
RSMo (2005) – 30-day Petition.


)
 
Office of the Public Counsel’s Objections and Recommendations


The Office of the Public Counsel states to the Missouri Public Service Commission that SBC Missouri be held to strict proof under Section 392.245, RSMo 2000 (as amended 2005) for its claim for competitive classification in the exchanges it has designated in its application and the attached exhibits.


The reclassification of services in these exchanges from price cap regulated to competitive is a significant step with broad implications for the Missouri competitive marketplace and for the business and residential customers in those exchanges.  The PSC’s oversight of prices will be limited, although prices of even competitive companies and competitive services remain subject to the Commission’s regulatory authority in Section 392.200.1, RSMo.  State ex rel. Coffman v. PSC, 150 S.W.3d 92, 100  (Mo. App. 2004): “Thus, it appears that the legislature intended that it was within the discretion of the Commission to decide whether to apply to a competitive telecommunication company, in a given proceeding, the requirements of § 392.200.1. “  SBC will be able to raise and lower prices without regard to the Consumer Price Index for Telecommunications Services for local basic services and without the annual 5% limit on the price increases for nonbasic telecommunications services.

As reflected in Public Counsel’s motion to declassify the information used to support SBC’s application, Public Counsel suggests that the information upon which the Commission will decide the competitive status of SBC’s exchanges should be public information. SBC indicates that the names of the exchanges are listed in its HC versions of its exhibits. While the exchanges are listed, the application document in paragraphs 19 and 26 ask for confidential treatment, clouding the issue.  


The revised price cap statute does not provide for information in support of the competitive classification to be withheld from public scrutiny.  The statute is silent on this matter.  However, if such information remains sealed and unavailable not only to the general public, but also to the customers in those exchanges and to the other telecommunications companies operating in those exchanges and the state, the very persons and corporations most affected by the reclassification are unable to know the supporting qualifying facts.  These affected persons would be deprived of the meaningful ability to comment or contest the application, since they will be denied the information on which the Commission will base its decision.  A competitor would have to retain an attorney to enter an appearance just to view the HC material and learn the name of the competitors designated by SBC.


To keep the information closed to public disclosure does not promote confidence in the process and undermines the credibility of the process.  Public Counsel questions how adequate findings of fact and conclusions of law to support the final decision can be issued when the underlying information that is essential to the determination of the competitive classification remains sealed.  Public policy and the need to protect the ratepayer while encouraging the development of a competitive environment as provided in Section 392.185, RSMo 2000, supports Public Counsel’s call for public disclosure of the names of the qualifying competitors and the source of the competitive intelligence.  If this information is not made public, then Public Counsel urges the Commission to reject the application as incomplete and insufficient and contrary to the intent of the law.


Public Counsel also objects that the sources used to obtain the competitive intelligence are not publicly disclosed.  SBC, as the incumbent local exchange company and as the former monopoly provider of local service and related telecommunications services, has access to information in that role that is unavailable to its competitors.  As an incumbent provider, it wholesales services to CLECs and provides essential telecommunications services and maintains essential information databases.  SBC should not be able to use its unique position as the custodian of the legacy telecom system to gain a competitive advantage in the retail marketplace where SBC claimed a right to equal treatment and “a level playing field.”


Public Counsel acknowledges that the price cap statute revisions for the 30 day competitive petition does not require a review or determination of the number of customers or market strength of the competitors cited by SBC.  The only statutory requirement is the two nonaffiliated providers as defined in the statute.  However, Public Counsel suggests that the Commission should require disclosure of the number of customers serviced by the qualifying competitors so that the public and the Commission understands the extent to which competition exists under this 30 day petition.  The public should not be left in the dark over the basis of PSC’s decision-making and should not be left in the dark over the degree and the extent of the competitor’s activity that supports the lifting of price cap regulation.  The Commission should insist upon this information be made part of the record at least for informational purposes and to bolster public confidence in the process.

For these reasons, Public Counsel urges the Commission to take the necessary steps to make the underlying information that supports the competitive application public and to spread upon the record the relative strength of the competition at least as evidenced by the number of customers so that the decision to remove the consumer protections afforded by the price cap regulatory system will be based on publicly available information.
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