BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Tariffs Filed by Sprint Missouri, Inc.,
)

d/b/a Sprint, to Reduce the Basic Rates by the Change
)

in the CPI-TS as Required by Section 392.245(4),

)

Updating Its Maximum Allowable Prices for Nonbasic
)    Case No. TR-2002-251

Services and Adjusting Certain Rates as Allowed by

)

Section 392.245(11), and Reducing Certain Switched
)

access rates and rebalancing to local rates, as Allowed
)

by Section 392.245(9).




)

OFFICE OF THE PUBLIC COUNSEL’S STATEMENT OF ITS EVIDENCE AND ARGUMENTS REGARDING THE ACCURACY AND CREDIBILITY OF SPRINT'S COST STUDY
The Office of the Public Counsel submits its written arguments, the sworn testimony of Barbara A. Meisenheimer, Chief Utility Economist for the Office of the Public Counsel and other evidence regarding the cost study previously filed in this matter by Sprint Missouri, Inc., d/b/a Sprint on December 4, 2001 which supports Public Counsel's position that this cost study is inaccurate, incomplete, is based on inappropriate and erroneous assumptions, and employed an improper methodology. 

PUBLIC COUNSEL'S POSITION ON THE ISSUES

1. Public Counsel states that Sprint has not conducted cost studies for local basic service and intrastate switched access that are incremental cost studies as defined in Section 386.020 (43), RSMo 2000.  Meisenheimer describes how these cost studies do not reflect the incremental cost when the loop, a common and joint facility, has been assigned in whole to local basic service. This is an essential and necessary element to consideration of facts that supply the cost justification for rebalancing under Section 392.245.9, RSMo.

2. Public Counsel states that Sprint inappropriately assigned the entire loop costs to local basic service which is inconsistent with the opinions of independent telecommunications experts, court decisions and regulatory decisions in Missouri, in other states, and in the U.S. Supreme Court. Former Staff telecommunications consultant Dr. Ben Johnson and Public Counsel's independent consultant William Dunkel reject inclusion of the entire loop to the cost of local basic service while the excluding of loop costs from other services.  (See Meisenheimer testimony). The Missouri Court of Appeals in reviewing this case criticized Sprint's methodology that excludes the appropriate allocation of joint and common costs to each service that uses the shared network. 

At pages 10 through 14 of the Surrebuttal testimony of William Dunkel in TR-2001-65, he identified a number of state court and regulatory decisions that held the loop as a joint and common facility for all telephone services. The Court in Smith v. Illinois Bell Telephone Company, 282 US 133 (1931), declared as unlawful and unreasonable a telephone pricing plan that failed to make an apportionment so that the services using the exchange property do not bear an undue burden.  

3. Public Counsel renews its objection to the Commission's failure to comply with the requirements of Section 392.245.9, RSMo 2000 that mandates that not later than one year after Sprint became a price cap regulated company, the PSC "shall complete an investigation of the cost justification for the reduction of intrastate access rates and the increase of maximum allowable prices for basic local telecommunications service." This tariff proceeding should not proceed until such time as the PSC conducts the investigation required by the price cap statute and issues a report of its investigation as required by Section 386.420.2, RSMo. 

4. Public Counsel objects to the Commission shifting the burden of proof in this proceeding from Sprint to the Office of the Public Counsel by first requiring Public Counsel to provide evidence that Sprint's studies are defective before Sprint has even provided proper evidence that the studies were qualified and properly conducted incremental cost studies which could serve as cost justification for rebalancing under the price cap statute. Section 392.230. 6, RSMo 2000 requires that the telecommunications company has the burden of proof to demonstrate that increased rates or proposed increased rates are just and reasonable. Under this proposed rebalancing, Sprint must affirmatively demonstrate that the proposed rebalancing is just and reasonable, that is, complies with Section 392.245.9, RSMo in all respects.  This requires an affirmative demonstration that, as a result of a PSC investigation, there exists a finding by the commission that the required cost justification does in fact exist and that there is competent and substantial evidence to support that finding. (Section 386.510, RSMo requiring the PSC to make findings and conclusions as part of its decisions; State ex rel Coffman v. PSC, 121 3d 534  (Mo App WD 2003)

5.
The Commission is cloaking Sprint's tariffs and its cost studies with a presumption of correctness such that their mere presence in the record has given it an evidential status that first requires Public Counsel to rebut the studies before they are properly qualified and demonstrated that they are accurate and reliable.  Public Counsel is not required to adduce evidence to defeat the tariff; the utility must adduce substantial and competent evidence to show how and in what manner the studies support the utility’s position.

6.
Public Counsel states that based on the present record, if the Commission proceeds to address the holding of the Missouri Court of Appeals Western District by merely entering findings of fact and conclusions of law, the Commission will continue to fall short of compliance with the requirements of Section 392.245.9 and there can be no lawful or reasonable basis for the PSC to approve Sprint's rebalancing tariffs. There is no competent and substantial evidence in the record to support a cost justification for rebalancing.

7.
Public Counsel renews its objections to the consideration of the cost studies filed by Sprint because the cost studies did not meet the standards for proper admission as statistical studies under Section 536.070 (11), RSMo and because the studies lacked the proper evidentiary foundation and were hearsay. 

8. Public Counsel renews its objections to the consideration of Staff’s recommendation because it did not meet the standards for admission in Section 536.070 (11), RSMo and because there was an improper evidentiary foundation.  These were more specifically addressed in Public Counsel's Reply to Sprint’s and Staff’s Filings dated December 6, 2001. (PSC R. 761 & 774 HC).   

9.
Public Counsel objects t that there is no competent and substantial evidence to support that that Sprint’s study was conducted with the proper methodology, considered the correct inputs, apportioned costs in the correct manner, operated under reasonable assumptions as well as was run in a correct and proper manner.  The Commission should not take this cost justification on the basis of the current filing of documents Sprint’s burden of proof is not satisfied by providing a “stack of papers” and unexplained documentation. State ex rel. Dept. of Social Services v. Beckner, 353, 355 (Mo App. 1991) 
10.
Public Counsel objects to the lack of a proper evidentiary foundation for the PSC to validate the findings of the studies (PSC R. 766-7) and specifically objects to this lack of a proper foundation and the hearsay nature of these studies. (PSC R. 766-8). Public Counsel questions the accuracy and correctness of the underlying cost studies that produced the mathematical calculation that serves as the sole basis for the PSC approval.  The accuracy and correctness of the studies remain a contested issue and question of fact. Facts must be developed with deliberation and with a full opportunity for audit of financial facts and mature PSC consideration of all factors and interests. State ex. rel Laclede Gas Company  v. Public Service Commission, 535 S.W.2d 561, 574 (Mo. App. 1976 TA \l "State ex. rel Laclede Gas v. PSC, 535 S.W.2d 561, 574 (Mo. App. 1976" \s "Laclede Gas" \c 1 ).

Wherefore, Public Counsel has demonstrated that Sprint has failed to comply with the requirements of Section 392.245.9, RSMo 2000 and that the Commission has failed to complete the investigation required by the statute, and therefore there is no legal or factual basis for rebalancing. 
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