BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
 

In the Matter of the Tariffs Filed by Sprint Missouri, Inc.,
)

d/b/a Sprint, to Reduce the Basic Rates by the Change
)

in the CPI-TS as Required by Section 392.245(4),

)

Updating Its Maximum Allowable Prices for Non‑basic

)
Case No. TR-Services and Adjusting Certain Rates as Allowed by

)    2002-251

Section 392.245(11), and Reducing Certain Switched

)

Access Rates and Rebalancing to Local Rates, as Allowed
)

by Section 392.245(9).  





)

 

OFFICE OF THE PUBLIC COUNSEL'S SUGGESTIONS ON         FURTHER PROCEEDINGS PURSUANT TO REMAND

The Office of the Public Counsel suggests the following procedures to implement the Opinion of the Court of Appeals, Western District, in  State ex rel. Coffman v. PSC, 121 S.W.3d 534, (Mo.  App. 2003)   (October 28, 2003)
1. The Commission should establish a separate case to conduct the investigation required by Section 392.245.9, RSMo 2000: " No later than one year after the date the incumbent local exchange telecommunications company becomes subject to regulation under this section, the commission shall complete an investigation of the cost justification for the reduction of intrastate access rates and the increase of maximum allowable prices for basic local telecommunications service."  As indicated in the Court's Opinion, the Commission did not conduct such an investigation.  Because of the lack of required findings necessary for judicial review of the PSC's decision, the Court reversed the decision without reaching the issue of the Commission's failure to conduct the required investigation and issue a report of such investigation pursuant to Section 386.420, RSMo 2000.   Section 386.420.2, RSMo 2000 requires the Commission to issue a written report of the conclusions of its investigation: “Whenever an investigation shall be made by the commission, it shall be its duty to make a report in writing in respect thereto, which shall state the conclusions of the commission, together with the decision, order or requirement in the premises.”  Public Counsel has made a separate motion to conduct this investigation on February 10, 2004 and hereby renews that motion and incorporates that motion in these suggestions.

2. Public Counsel suggests that the Commission conduct the investigation required by Section 392.245.9 RSMo and issue its written report of the conclusions of that investigation before proceeding with further review and approval or rejection of the Sprint's tariff sheets.  Section 392.245.9, RSMo contemplates the completion of the investigation and the issuance of the findings and determinations regarding the relationships between the incremental cost of local basic service and its price and the incremental cost of intrastate switched access service and its price as a prerequisite for allowing Sprint to increase local basic service rates and reduce access rates based upon the statutory cost justification for rebalancing.  The PSC should not take up the matter of the tariffs until the underlying statutory investigation is completed and the Commission makes its underlying findings and determinations required by the statute. 

3. Contrary to the suggestions of the Staff and contrary to the proposed findings of fact filed by Sprint, compliance with the Court's Opinion and compliance with the statutory requirements of Section 392.245.9 and Section 386.420.2 is not a simple exercise in drafting more detailed findings of fact using only the present record in this case. As the Court of Appeals noted, "The Commission premised its decision to approve the Sprint tariff based upon a cost study prepared by Sprint, as well as the recommendations by Commission staff who met with Sprint for a detailed presentation regarding the methodology and analysis employed within the cost study."  The Court did not decide whether this complies with the investigation requirement of Section 392.245.9.  Public Counsel suggests that the present record falls well short of this investigation.

4. The record in this tariff case is inadequate to establish the essential underlying elements and facts the Court identified as necessary to demonstrate compliance with the requirements of Section 392.245.9, RSMo so as justify Sprint's proposed rate rebalancing that the tariffs implement. The Court said,  "While the tariff's compliance with the statute was the ultimate issue for determination, we have no findings regarding the basic facts underlying that ultimate issue. Specifically, there were no findings regarding the accuracy or credibility of the Sprint cost study, [footnote 6] no findings regarding the comparison of the costs of providing basic local and intrastate access services in relation to the rates being charged for those services. In short, the Commission's order fails to provide sufficiently detailed findings to permit this Court to conduct a meaningful review."   In that key footnote 6, the Court identified the essential fact findings the PSC must address: "For example, this Court is particularly concerned by the lack of findings that the methodology employed by the Sprint cost study was appropriate. A central issue raised by the Public Counsel is that the costs of the basic loop have been incorrectly assigned in their entirety to the "basic local service" category. The proper allocation of costs between each category of service is central to determining whether the rebalancing is appropriate under Section 392.245.9, RSMo."

5. The record in this tariff case will not provide competent and substantial evidence upon which this Commission can make valid findings of fact. The cost study documents  (PSC Record 282-549 HC that Sprint filed amount to little more than a slide presentation and stacks of papers without proper qualification, explanation, and analysis from a qualified expert. The burden of proof to show the validity of the study is not satisfied by merely providing a “stack of papers” and unexplained documentation. State ex rel. Dept. of Social Services v. Beckner, 813 S.W.2d 353 (Mo. App. 1991) TA \l "State ex rel. Dept. of Social Services v. Beckner, 813 S.W.2d 353 (Mo. App. 1991)" \s "Dept. of Social Services" \c 1 .  Sprint must adduce substantial and competent evidence to show how and in what manner the studies support its position. The Sprint's documents do not indicate on their face that they are proper studies of the long-term incremental cost of the services as defined by Section 386.020(32).  The documents that constitute the cost studies do not explain themselves and do not address the flaws identified by Public Counsel. The study does not prove itself on the crucial grounds the Court identified in the decision. The information does not provide evidence that Sprint’s studies were (1) conducted with the proper methodology, (2) considered the correct inputs, (3) apportioned costs in the correct manner,  (4) operated under reasonable assumptions or  (5) that the studies were run in a correct and proper manner. Sprint's compilation of numbers fails to provide that quality of evidence necessary to show that there is a cost justification for the Sprint rebalancing. 

6.
The reported appellate cases that review Public Service Commission decisions involving rates and the cost of service clearly show that the validity and weight to be given a cost study is a hotly contested issue and subject to differing points of view.  The inclusion and exclusion of expense items as part of the cost of any particular service is a traditional battleground in utility regulatory cases. For example, se, State ex rel. SWBT v. PSC, 645 S.W.2d 44 (Mo. App. 1982) (Cost studies as part of ratemaking process and review.)   The same dynamics of appropriate and reasonable costs and expenses, proper allocations of overhead and joint and common costs, depreciation, rate of return on investments, collection and losses enter into the comparison of service costs to service prices.  These are not matters which are taken at face value. Cost studies do not prove themselves.  The studies submitted by Sprint have insufficient explanation or discussion so that the operative assumptions, methodology, and inputs are not evident.

6. . Sprint allocated the entire intrastate jurisdictional local network loop cost to basic local and local measured service.  This methodology was criticized by the Court of Appeals as inconsistent with legal authorities that have condemned a pricing method that excludes the appropriate allocation of joint and common costs to each service that uses the shared network.  In Smith v. Illinois Bell Telephone Company, 282 US 133 (1931), the Court ruled that a telephone company cannot include and allocate all costs of the loop to just one service that uses that facility and ignore the actual uses to which the property is put. The Court held that it was unlawful and unreasonable pricing unless an apportionment is made so that the services using the exchange property does not bear an undue burden. Also note that assigning local network costs solely to basic local service is inconsistent with the intent and purpose of Section 254(k) of the Federal Telecommunications Act of 1996 that provides that the local service should not bear more that its proper allocation of joint and common costs.

7. The Staff's recommendation upon which the tariff approval rests does not provide the necessary qualification, explanation, and analysis.  The Staff’s recommendation set forth the text of the statute and discussed the nature of the proposed rate changes. While the recommendation concluded that the rebalancing meets the requirements of the price cap statute, it did not set forth the key and relevant facts to support that conclusion.  There is no discussion in the recommendation on how the cost studies were designed and conducted and no opinion was offered as whether the outcome of the cost studies was accurate and valid.  The recommendation lacks any facts showing an independent critical review of the cost studies, but is more of a verification of the mathematical statement of the cost conclusions made by Sprint. (PSC R 555-557) 

8.
Public Counsel’s objections to the consideration of the cost studies filed by Sprint because the cost studies did not meet the standards for proper admission as statistical studies under Section 536.070 (11), RSMo and because the studies lacked the proper evidentiary foundation and were hearsay.  Public Counsel also objected to the consideration of Staff’s recommendation because it did not meet the standards for admission in Section 536.070 (11), RSMo and because there was an improper evidentiary foundation.  

8. For these reasons, the present record cannot stand as competent and substantial evidence under Section 386.510, RSMo and Missouri Constitution (1945 as amended 1978), Art. V., sec. 18, necessary to support findings of fact that will justify the Commission's approval and approval of the tariffs. 

9. Public Counsel suggests that the Commission issue an order to Sprint to
immediately cease collecting the rate changes in the tariff and prepare to refund to local service ratepayers any increase in local basic service rates approved by the tariffs since the date of the Court of the Appeals decision, October 28, 2003.  From that date forward, Sprint lacked valid authority to collect the rebalanced rates approved in the tariff. Since the order of the Commission was reversed, the decision approving the rate rebalancing (and the increased local basic service rates) was invalidated and no longer of any force and effect.  Sprint has been collecting rates for which it has no lawful and valid PSC approval.  For the protection of the ratepayers, Sprint should be ordered to cease future collections of the rate increases and adjust rates to the level prior to the PSC order that was reversed.  Since the order was voided, collections of rates from and after that date are unlawful and should be refunded.

10. Because Sprint was allowed to rebalance in the second year (2001) and the Court has invalidated the resulting local service rate increase, the rate increase for the subsequent years of the 3 years of rebalancing are likewise invalid as they are based upon the invalid order.  The Commission needs to address the impact of this case on the subsequent year rebalancing tariffs that are now pending in the circuit court under writ of reviews under Section 386.510, RSMo. 

Respectfully submitted,
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CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of the above and foregoing document was sent via U.S. Mail, e-mail or hand delivered on February 20, 2004 to the following:

William K. Haas



Lisa Creighton Hendricks

Missouri Public Service Commission
Sprint

P. O. Box 360



6450 Sprint Parkway, Bldg. 14

Jefferson City, MO  65102


MS: KSOPHN0212-2A253







Overland Park, KS  66251

/s/ Michael F. Dandino

___________________________________

PAGE  
9

