STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 27th day of January, 2004.

In the Matter of Southwestern Bell Telephone, L.P.,
)

d/b/a SBC Missouri’s Proposed Tariff Revisions
)
Case No. TT-2004-0245

Restricting Commingling of Unbundled Network
)
Tariff No. JI-2004-0654

Elements with Wholesale Facilities and Services.
)

ORDER REJECTING TARIFF

Syllabus:  This order rejects the tariff filed by Southwestern Bell Telephone Company, d/b/a SBC Missouri.

Procedural History

On November 12, 2003, SBC Missouri submitted revised tariff sheets to the Commission.  The proposed tariff revisions had an original effective date of  December 12, 2003.  On December 5, 2003, MCImetro Access Transmission Services, LLC, moved to suspend or reject the tariffs.  SBC Missouri responded to the motion, and on December 9, 2003, the Commission suspended the tariff until January 11, 2004, for further review.  The Staff of the Missouri Public Service Commission filed a response and recommendation on December 16, 2003, to which both SBC Missouri and MCI responded.  

On December 23, 2003, AT&T Communications of the Southwest, Inc., filed an application to intervene and a motion to suspend the tariffs.  On December 31, 2003, the Commission further suspended the tariffs until February 11, 2003, and set the matter for oral arguments.  SBC responded in opposition to AT&T’s intervention.  The Commission granted AT&T’s request for intervention on January 8, 2004.  

Oral arguments were held on January 14, 2004, at which all the parties were represented.

Discussion

The FCC in its Triennial Review Order and new rules, directed incumbent local exchange carriers “to permit commingling of unbundled network elements or a combination of unbundled network elements with wholesale services obtained from an . . . [incumbent local exchange carrier].”
  SBC Missouri argues that its tariff revisions are being made to implement the new FCC rules allowing commingling.  

MCI and AT&T object to two parts of the tariff revisions: the reference to commingling provisions in the current interconnection agreements and applicable tariffs found in Section 5.1.1 of the proposed tariff; and, the footnotes regarding future changes of law.  MCI and AT&T have three basic objections.

A.
The reference to interconnection agreements unlawfully restricts commingling.

First, MCI and AT&T argue that the tariff revisions in Section 5.1.1 create unlawful limitations and conditions on commingling by authorizing only commingling that is permitted in the interconnection agreements.  MCI and AT&T argue that no such limitation is authorized by the FCC’s Triennial Review Order or the federal rules. The controversial language of Section 5.1.1 of the tariff is:

Except as provided below, the Telephone Company shall permit a requesting telecommunications carrier to commingle an unbundled network element or a combination of unbundled network elements with wholesale services obtained from the Telephone Company, to the extent provided by and subject to the terms and conditions of the requesting telecommunications carrier’s interconnection agreement with the Telephone Company (or, if applicable, of the Telephone Company intrastate tariffs.)
Emphasis added.

SBC Missouri responds that the Missouri filing is virtually identical to the interstate access tariff authorized by the Federal Communications Commission.  Thus, the reasonable inference is that the language complies with the FCC requirements.  In addition, SBC Missouri argues that the reference to interconnection agreements is reasonable because the Triennial Review Order contemplates that the new federal rules
 will be implemented by making revisions to the interconnection agreements.
 

The Triennial Review Order requires ILECs “to effectuate commingling by modifying their interstate access service tariffs to expressly permit connections with UNEs and UNE combinations.”
  In the Triennial Review Order, the FCC goes on to explain, however, that rather than set a firm transition period to allow the ILECs time to implement billing and operational changes, those issues “can be addressed through the same process that applies for other changes in our unbundling requirement adopted herein, i.e., through change of law provisions in interconnection agreements.”
  

SBC Missouri is correct that the FCC contemplated in the Triennial Review Order that billing and operational issues would be placed in interconnection agreements.  However, that does not explain, and SBC Missouri did not articulate, why there is a need to express in the tariff that commingling is limited “to the extent provided by” the inter​con​nection agreements.  Under SBC Missouri’s contract theory expressed during oral arguments, if the tariffs simply state that commingling is permitted, the terms and conditions of the commingling will have to be implemented through interconnection agreements.  By adding the “to the extent provided” language and by not defining which specific tariffs are being referenced, SBC Missouri may be creating a limitation that would not otherwise exist.  At the very least, SBC Missouri is creating future disputes over the interpretation of that tariff language.

SBC Missouri agreed during oral arguments that the tariff reference could be more specific.  MCI and AT&T agreed during the oral arguments that their concerns would be alleviated if the tariff language ended with the words, “obtained from the Telephone Company.”  The Commis​sion finds that the reference to interconnection agreements as written, and the general reference to other applicable tariffs is unnecessary and confusing, causing the proposed tariffs to be unjust and unreasonable.  The tariff will, therefore, be rejected. 

2.
The footnotes automatically cancel the commingling provisions without first seeking Commission authority.

The second objection to the tariff revision is the footnotes.  MCI and AT&T argue that the footnotes effectively allow SBC Missouri to unilaterally interpret the law and automatically cancel part of its tariffs.  MCI and AT&T argue that SBC Missouri should first have to seek Commission approval before a provision of its tariff is withdrawn.

Staff does not object to the footnote and interprets it as requiring a court or federal regulation to “clearly eliminate . . . [the] commingling obligation before SBC [Missouri] could no longer permit commingling.”
  MCI and AT&T argue that the language is not that clear.  In addition, AT&T states that the language is contrary to the “change of law” provision in its interconnection agreement with SBC Missouri.  That provision, according to AT&T, allows for either party to the agreement to require renegotiation of the terms of the agreement upon a “legally binding” change of law.  SBC Missouri responds that the intervenors will still have the remedy of filing a complaint with the Commission if SBC Missouri errs in its interpretation of the law. 

AT&T also argues that the Commission rejected such automatic changes to a tariff in the past.
  The Commission actually rejected the Local Plus tariff for other reasons, but stated in dicta, “that . . . for a company to withdraw a tariff, it must follow Commission procedures, including obtaining approval for discontinuance of the service.”
  The Commission later approved a Local Plus tariff with the same provision.
  The Local Plus tariff did not, however, completely withdraw a service, but instead made it so that no new customer could receive the service if the law changed.  

The most persuasive argument for rejecting the tariffs is that the footnotes violate the requirement of Section 392.220, RSMo, for 30‑days notice to the Commission before 

changes may be made to a tariff.  The statute authorizes “[t]he commission for good cause shown”
 to allow changes on less than 30‑days notice.  This provision has typically only been used to allow a tariff change to become effective in fewer than 30 days, not to completely exempt a company from providing notice of the change.  To approve the proposed footnote, the Commission would have to find that good cause exists to exempt SBC Missouri from providing future notice to the Commission.  

Again SBC argues that the FCC allowed a similar provision to become effective.  This Commission, however, is not bound by that policy decision of the FCC to allow automatic cancellation of a portion of the tariff.  The Commission finds that such a provision would violate Section 392.220, RSMo, by causing a change to the tariff without providing notice to the Commission.  The Commission does not find that good cause exists to remove the requirement to notify the Commission when this tariff changes.  Thus, the Commission determines that this tariff should be rejected.  

SBC Missouri should file its tariff revisions with the Commission as required by the statute and the Commission rules.  Should good cause exist for SBC Missouri to make a change on an expedited basis, the Commission has procedures in place to handle this type of request.  

3.
The cross-reference to other tariffs and to the interconnection agreements is not clear and understandable.

The final argument of MCI is that the cross‑references to interconnection agreements and intrastate tariffs are not clear and understandable, and thus violate Commission requirements for what is to be included in a tariff.  The Commission’s rules cited by MCI require that all the conditions that govern rates shall be included in the tariff.
  MCI stated that if the specific tariffs were cited, it would no longer have concerns about the reference to intrastate tariffs.  The Commission finds that if other tariffs are referenced, they should be explicitly named.  

MCI also argued that the reference to interconnection agreements violates the statute and the Commission’s rules because it does not state the specific provisions of the agreements to which it refers.  Because the Commission has determined that the reference to interconnection agreements should not be included and the tariff should be rejected for other reasons, the Commission need not reach a decision on this point.

Conclusion

The Commission determines that SBC Missouri’s proposed tariff revisions contain language creating a limitation on the requirement to permit commingling.  The tariff language also does not specify which other tariffs are incorporated.  This language in Section 5.1.1 makes the tariff subject to unnecessary ambiguity and confusion, making it unreasonable and unjust and it therefore should be rejected.

The Commission also finds that the tariff should be rejected because the footnotes do not comply with Section 392.220, RSMo, requiring 30‑days notice to the Commission.  Therefore, the tariff is rejected.

SBC Missouri is authorized to file new tariffs in accordance with this order to implement the commingling requirements.

IT IS THEREFORE ORDERED:
1. That the following tariff sheets filed on November 12, 2003, by Southwestern Bell Telephone, L.P., d/b/a SBC Missouri, and assigned Tariff File No. JI‑2004‑0654, are rejected:

                                 PSC Mo. - No 36                                 

Access Services Tariff

Section 2
6th Revised Sheet 61, Replacing 5th Revised Sheet 61

2nd Revised Sheet 61.01, Replacing 1st Revised Sheet 61.01

4th Revised Sheet 74, Replacing 3rd Revised Sheet 74

5th Revised Sheet 75, Replacing 4th Revised Sheet 75

2nd Revised Sheet 76, Replacing 1st Revised Sheet 76

Section 5

3rd Revised Sheet 1.01, Replacing 2nd Revised Sheet 1.01

Original Sheet 1.02

Original Sheet 1.03

Original Sheet 1.04

2. That Southwestern Bell Telephone, L.P., d/b/a SBC Missouri, is authorized to file tariff pages designed to implement the new Federal Communication Commission provisions requiring commingling.

That this order shall become effective on February 6, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, and 

Clayton, CC., concur.

Dippell, Senior Regulatory Law Judge
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