STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 20th day of July, 2004.

In the Matter of the Application of WWC License,
)

LLC, d/b/a CellularOne, for Designation as an

)
Case No. TO-2004-0527
Eligible Telecommunications Carrier, and Petition
)

for Redefinition of Rural Telephone Company Areas.
)

ORDER DENYING MOTION TO DISMISS

Syllabus:  This order denies the Motion to Dismiss, or in the Alternative, Motion to Direct Western Wireless to Amend Application filed by the Intervenors.

WWC License, LLC d/b/a CellularOne (a/k/a Western Wireless) filed an application to be designated as an eligible telecommunications carrier for the purposes of universal service support. On June 25, 2004, Craw‑Kan Telephone Company and KLM Telephone Company filed a Motion to Dismiss, or in the Alternative, Motion to Direct Western Wireless to Amend Application.  On June 29, 2004, Spectra Communications Group, LLC d/b/a CenturyTel, and the Office of the Public Counsel joined in the motion.

In their motion, Craw‑Kan and KLM allege that Western Wireless failed to comply with the Commission rule requiring the Applicant to identify any actions involving customer service or rates it has pending before state and federal agencies or courts.
  Craw‑Kan and KLM allege that Western Wireless failed to disclose two pending cases before the Commission involving rates.
  Those cases involve allegations that Western Wireless has failed “to pay compensation for the use of the small companies’ facilities and services.”
  In addition, the Intervenors allege that Western Wireless failed to disclose a pending action before the Kansas Corporation Commission investigating “whether Western Wireless has unlawfully obtained federal universal service support under its ETC designation and violated Kansas Commission orders.”

Craw‑Kan and KLM also allege that Western Wireless failed to comply with the Commission rule requiring it to state whether it has annual reports or assessment fees overdue
 by failing to disclose a pending Commission case alleging the failure of Western Wireless to file its 2002 Annual Report.

Western Wireless responded on July 6, 2004.  In its Response, Western Wireless argues that it did comply with the Commission’s rules by accurately stating in its Application that it has no actions or final unsatisfied judgments or decisions which specifically involve customer service or rates and that it has no outstanding annual reports or overdue assessments before the Commission.

Western Wireless claims that neither of the pending complaints before the Commission involving compensation arrangements between carriers involve customer rates.  Rather, Western Wireless suggests those cases involve “inter‑carrier compensation arrangements and the application of certain ‘termination tariffs’ filed by the [local exchange carriers].”
  Western Wireless argues that these proceedings do not involve “end‑user ‘customers’ of Western Wireless”
 and thus did not require disclosure under the Commis​sion rule.

Western Wireless also informs the Commission that the order of the Kansas Corporation Commission attached to the Intervenors’ motion has subsequently been vacated by the Kansas Corporation Commission and the case is under reconsideration.  Western Wireless further argues that this Kansas case does not involve customer services or rates as contemplated by the Commission’s rules.  Rather, Western Wireless states that the Kansas case involves the Kansas Corporation Commission Staff’s “request to ‘clarify’ the scope of Western Wireless’ ETC designation”
 in that state.

Finally, Western Wireless claims that it correctly stated that it had no outstanding annual reports or assessments because at the time it filed its Application, it had submitted the annual report which is the subject of the complaint pending before the Commission.

Commission rule 4 CSR 240‑2.060(1)(K) requires that an application include:

A statement indicating whether the applicant has any pending action or final unsatisfied judgments or decisions against it from any state or federal agency or court which involve customer service or rates, which action, judgment or decision has occurred within three (3) years of the date of the application.

Commission rule 4 CSR 240‑2.060(1)(L) requires that an application include a “statement that no annual report . . . [is] overdue.”

The Commission has reviewed the motion to dismiss, the alternative motion, and the responses to those motions.  While the Commission will not preclude a party to this case from raising all relevant issues relating to the public interest of Western Wireless receiving an ETC designation, the Commission determines that the motion to dismiss should be denied.  The pending actions before this Commission and the Kansas Corpora​tion Commission are not the type of customer actions contemplated by the Commission’s rule.  However, they may be relevant to a determination of public interest in this case.

In addition, while a complaint is pending before the Commission regarding the failure to file in a timely manner an annual report, that report was received by the Commission at the time of filing this Application.  Therefore, the Commission determines that even though Western Wireless did not disclose every pending action before this or other state Commissions, those actions have now been disclosed and Western Wireless has substantially complied with the Commission’s rule.  Furthermore, dismissing the Application would not be an appropriate remedy in this case.

The Commission determines that the motion to dismiss should be denied.  In addition, the alternative motion is moot because the Intervenors and the Applicant have now brought the pending actions to the attention of the Commission.  

IT IS THEREFORE ORDERED:
1. That the Motion to Dismiss, or in the Alternative, Motion to Direct Western Wireless to Amend Application filed by Craw‑Kan Telephone Company and KLM Telephone Company, and joined by Spectra Communications Group, LLC, d/b/a CenturyTel, and the Office of the Public Counsel is denied.

That this order shall become effective on July 30, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Davis, 

and Appling, CC., concur.

Clayton, C., dissents.

Dippell, Senior Regulatory Law Judge
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