BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI

In the matter of the tariff filing of Sprint
)

Missouri, Inc. d/b/a Sprint to increase the
)
Case No. TT-2002-447

residential and business monthly rate for
)
Tariff No. 200200766

the Metropolitan Calling Area (MCA) Plan. 
)

OFFICE OF THE PUBLIC COUNSEL’S ADDITIONAL RESPONSE 

COMES NOW the Office of the Public Counsel and respectfully suggests the following to the Public Service Commission of Missouri as its additional comments regarding this proposed tariff increasing certain Sprint’s MCA Plan rates:


Public Counsel’ s position in this case has two distinct points:

1. Notwithstanding its status as a price cap regulated company, Sprint cannot increase its MCA rates above the current rates since these rates were established by the PSC as the cap for all MCA services for all telecommunications companies in In the Matter of an Investigation for the Purposes of Clarifying and Determining Certain Aspects Surrounding the Provisioning of Metropolitan Calling Area Service after the Passage and Implementation of the Telecommunications Act of 1996, TO-99-483, September 7, 2000. 

The price cap statute does not prohibit the PSC from assuring that ratepayers are paying just and reasonable rates and does not strip the PSC from its authority to set conditions on service that protect the ratepayer and the public interest. The PSC’s action further carries out the intent, purpose and goal of the price cap statute and Chapter 392 because it provides flexibility for companies to price its MCA service, yet protect the ratepayer from increase above the level the PSC had determined was just and reasonable for that service. Section 392.185 that sets out the purposes of the telecommunications regulatory chapter does not limit the PSC’s authority regarding price cap companies.  Section 392.190 does not exclude price cap companies from the scope of the application of sections 392.109 to 392.530 (virtually the entire Chapter 392) to every telecommunications company.  There is no exemption or exclusion for price cap companies in Section 392.470 declaring that the PSC can impose any conditions that it deems reasonable and necessary upon any company providing telecommunications service if those conditions are in the public interest and are consistent with the provisions and purposes of the chapter. The price cap statute’s removal of PSC jurisdiction regarding price cap companies centers on Section 392.240.1, relating to basing rates on cost of service and return on equity. (Section 392.245.7). This separates the pricing function from the cost basis and allows the company to move its prices upward to the price cap and downward to meet the competition.  Price cap regulation does not set the company free from all PSC supervision of its rates and conduct (Section 386.320), but rather gives rate setting flexibility within the parameters set by statute (Section 392.245; 392.200) and by the PSC in the exercise of its authority (Section 392.470 and 386. (2) (7); 392.200).

 In TO-99-483, decided after the enactment of S. B. 507 with the price cap statute Section 392.245 and after Sprint, SWBT, and Verizon were granted price cap status, the PSC specifically found that the original MCA rates set in 1992 rates remain just and reasonable and are still a just and reasonable cap on the price of MCA to protect consumers from price increases. 

2. If the Commission does not accept that TO-99-483 governs this tariff and thereby serves as the cap for MCA service for all telecommunications companies, then Public Counsel maintains that the PSC should still reject the MCA increases because they exceed the authorized increase in Section 392.245.11, RSMO 2000. Price cap companies can annually increase rates for nonbasic services by up to eight percent for each of the following twelve-month periods upon providing notice to the commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices. Sprint attempts to exceed that restriction and defeat the price cap legislation by claiming it can “bank” each year’s 8% increase by reserving the increase through a schedule of maximum allowable prices.  This “phantom” schedule is not applied to any ratepayers, but held in abeyance until Sprint decides to activate it in any future year. It then take advantage of the cumulative 8% increases for each year and thereby exceed in a 8% increase within a 12-month period.  Simply put, Pubic Counsel believes that Sprint must use its annual increase authority by filing rates that go into effect and are applied to ratepayers or else it waives that authority for that year. It cannot defer these annual increases to some unspecified future time when it can then take years worth of 8% increases and in a 12-month period exceed the annual statutory limit.  Sprint can lower its rates or increase its rates within that span of zero to 8%.  That is the flexibility provided by the price cap statute.  The other purpose and even greater goal and intent of the price cap statute is to protect the ratepayer from rate increases under this system of reduced regulation of prices (removing the cost basis and rate of return factor in ratemaking). To allow the banking of rate increases defeats this fundamental purpose of the price cap statute.

3. Judge Ruth noted in her most recent order that Public Counsel had appeared to change its position on an issue relating to the maximum allowable price.  To clarify this matter, Public Counsel asks the Commission to turn its attention to the discussion at pages 85, 86, 87 and then 152 –158 of the Transcript of the August 12, 2002 session.  At first counsel indicated that Sprint or any price cap company could only make one increase a year and if the increase it selected was less than 8% then it could not increase it again or could not raise and lower prices under that 8% in one year.  At page 152-153, Public Counsel noted that he had reexamined Section 386.245.11 and determined that there was no prohibition on Sprint raising and lowering its prices under that 8% limit within the 12-month statutory period.  There was no major change in the key matters at issue here that (1) the MCA price cap decision in TO-99-483 bars an increase to MCA rates for all telecommunications companies above the current authorized rates set in 1992 and affirmed in TO-99-483 and (2) if that cap does not apply, Sprint is limited to an 8% increase in rates since it cannot bank past rate increase authority it chose not to exercise to compound a rate increase in a later year.  (3) Sprint’s phantom rate schedule that purported to exercise it rate increase authority was ineffective to exercise that authority since the rates were never activated and were never actual rates charged but rather were “potential rates” which were not effective at any point in time.  

For these reasons and the reasons Public Counsel previously suggested to the Commission in this case, the PSC should reject these MCA rate increases or, in the alternative, continue the suspension period and hold an evidentiary hearing on the proposed increases.  
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