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SBC MISSOURI'S COMMENTS
SBC Missouri
 respectfully suggests the Missouri Public Service Commission (“Commission”) refrain at this time from adopting any rules such as the proposed Enhanced Record Exchange Rule published in the January 3, 2005 Missouri Register. 
  In support of its suggestions, SBC Missouri states:
· No showing has been made of any need to adopt such a rule.  While several complaints involving wireless traffic have been filed with the Commission, none involved unidentified traffic.  Rather, those complaints focused on the wireless carrier’s refusal to pay the specific rates being applied by the terminating carriers.  In those cases, it was the rate that was at issue, not any lack of billing records.  In fact, the small LECs used SBC Missouri’s billing records to substantiate their claims against the wireless carriers.
· These wireless issues -- which were the primary drivers behind the fractious intercompany compensation issues being raised -- have mostly been resolved through (1) the Commission’s approval of the small LEC wireless termination tariffs and (2) the traffic termination agreements recently reached between the small LECs and various wireless carriers (now, material issues remain only with respect to T-Mobil and U.S. Cellular).
· Intercompany compensation billing records are now being created to capture the traffic that previously went unreported.  With these new records systems in place, no industry-wide test has yet been performed to determine whether any material amounts of “unidentified” traffic even exists (the last such test was conducted in July, 2000).
· The proposed rule imposes unnecessary costs and unwarranted regulatory burdens on the Missouri telecommunications industry.  SBC Missouri alone has reported a fiscal impact in excess of $2 million to implement the rule with $500,000 in added annual expenses.  No showing has been made of any benefit to the industry justifying the imposition of such costs.
Although SBC Missouri opposes the adoption of a rule at this time, it commends the efforts of Staff in developing a rule in an attempt to address a “perceived” problem.  But much has occurred since this process began in December, 2001.  Consistent with the Commission’s goal of reducing billing discrepancies, SBC Missouri has been working diligently to provide additional information to downstream carriers on traffic that transits its network:

· SBC Missouri is now providing individual billing records on UNE-P and facility-based CLEC traffic in industry standard Category 11-01-XX format.

· Billing records for wireless traffic -- which by far represents the largest category of transit traffic -- are now being provided on an individual record basis, using the industry standard format for this type of traffic.

· And a unique SBC Missouri calling plan called Local Plus, which the small LECs very vocally opposed and claimed was a source of many billing discrepancies, has been withdrawn.

While SBC Missouri has strongly opposed the small LECs’ continued efforts to radically restructure the industry (i.e., “change the business relationship”), these concrete efforts demonstrate SBC Missouri’s commitment and follow-through in working cooperatively with the small LECs to help them obtain the records they need to bill and receive appropriate compensation for the traffic they terminate.  In SBC Missouri’s view, all carriers have an interest in the creation and distribution of accurate intercompany compensation billing records.  Accordingly, a specific rule is not needed in this area.  This can be seen by an agreement recently reached by all large and small LECs in Texas.  There, the industry agreed among themselves on a set of “Network Principles,” under which carriers will create and share billing records on the traffic that transits their respective network.


While SBC Missouri does not believe that a rule is necessary at this time, SBC Missouri does note its agreement with the principle articulated throughout the proposed rule that the originating carrier is the carrier responsible for compensating all downstream carriers for the use of their networks in carrying a particular call to its final destination.  This aspect of the rule is consistent with industry standards as expressed by the FCC and other state Commissions;  the small LECs’ own state and federal tariffs and their new wireless termination agreements; and the large LEC access tariffs.


Under longstanding industry standards reflected by the FCC in its Unified Carrier Compensation docket, the originating carrier - - the one who has the relationship with the calling party - - is responsible for compensating all downstream carriers involved in completing the call:

Existing access charge rules and the majority of existing reciprocal compensation agreements require the calling party’s carrier, whether LEC, IXC or CMRS, to compensate the called party’s carrier for terminating the call.  Hence, these interconnection regimes may be referred to as “calling-party’s-network-pays” (or “CPNP”).  Such CPNP arrangements, where the calling party’s network pays to terminate a call, are clearly the dominant form of interconnection regulation in the United States and abroad.
 

As the FCC made clear, the originating carrier is the party with the relationship with the end user who originated the call.  It is through this relationship with the end user that the originating carrier is able to recover the cost of terminating calls.  The FCC reaffirmed this standard in the Verizon-Virginia Arbitration with AT&T, Cox and WorldCom.
 And in an Order released in December, 2003, the FCC reaffirmed the continued appropriateness of the “calling-party’s-network-pays” standard in its decision in the Verizon-Virginia arbitration with Cavalier Telephone.  Specifically referencing transit traffic, the FCC stated that it agreed that the “originating party is the appropriate party to be billed for the traffic it originates.”
 


The small LECs’ own intrastate and interstate access tariffs do not allow them to impose their access charges on transit companies that serve merely as the connecting carrier between the originating and the terminating companies.  Rather, these tariffs, consistent with national standards promulgated at the Ordering and Billing Forum (“OBF”), recognize that access services often must be provided by more than one LEC.  The tariffs call for both the transit company and the terminating company to bill their respective access charges attributable to the portion of the jointly provided service they each supply.  These tariffs specifically call for both the transit and the terminating companies to bill the carrier whose call they are jointly handling:

2.   General Regulation (Cont’d)

      2.4  Payment Arrangements and Credit Allowance (Cont’d)

             2.4.5  Access Services Provided by More Than One Telephone Company

When an Access Service is provided by more than one Telephone Company, the Telephone Companies involved will mutually agree upon one of the billing methods described in (A) or (B) following based upon the interconnection arrangements between the Telephone Companies.  The Single Company Billing Method will only be used where technical limitations prohibit interconnection billing.

* * *
(B)  Multiple Company (Interconnection Point Billing:

(1)  Each Telephone Company receiving an order or copy of the order from the customer, as specified in 5.9 following will determine the applicable charges for the portion of the service it provides and bill in accordance with its Access Services tariff as follows:


The small LECs also concur in the National Exchange Carrier Association (‘NECA”) tariff, which is filed at the federal level.  This tariff similarly provides for meet-point billing for access services provided by more than one telephone company.  That tariff states that under the multiple bill option, each company providing access service will render an access bill to the carrier whose call they are handling for their respective portions of the service provided under their own access tariff rates and regulations.


Coordinating meet-point billing provisions are also contained in the transit carriers’ access tariffs.  For example, the coordinating provisions in SBC Missouri access tariffs states, under the section titled “Ordering, Rating and Billing of Access Services where More Than One Exchange Telephone Company is Involved,” state:

When an Access Service is ordered by a customer where one end of the service is in one Exchange Telephone Company operating territory and the other end is in another Exchange Telephone Company operating territory (i.e. Jointly Provided Access Service), the Exchange Telephone Companies involved will agree upon a billing, design and ordering arrangement which is consistent with the provisions contained in this section and the Ordering and Billing Forum standards, Multiple Exchange Carrier Access Billing (MECAB) and Multiple Exchange Carrier Ordering and Design (MECOD).

The meet-point billing provisions of this tariff describes a multiple bill as follows:

The Multiple Bill Arrangement allows all exchange telephone companies providing service to bill the customer for their portion of a jointly provided access service according to its Access Service Tariff charges.


SBC Missouri believes that with these coordinating tariff provisions and the intercompany billing records that are now being created and exchanged between carriers in the state, it is not necessary for the Commission to adopt the proposed rule. 
But in the event the Commission determines that it should go forward with rules in this area, SBC Missouri urges the Commission to consider a set of very straight forward and less complicated rules such as those adopted by the Montana Public Service Commission in 2001.

SBC Missouri’s comments with respect to specific sections of the proposed rule are set out below:

4 CSR 240-29.010 - The LEC-to-LEC Network

SBC Missouri opposes this section of the rule to the extent that it seeks to impose any restrictions on a telecommunications carrier’s lawful use of its own network.  The Commission has no authority to impose such restrictions and the rule’s attempt to do so impermissibly interferes with federal law.

Local exchange carriers that operate in Missouri, including Alltel, CenturyTel, SBC Missouri and Sprint, have invested significant amounts of capital over the years to install facilities and build out their telecommunications networks to offer services to their customers and handle their customer’s traffic throughout the State.  Such investment continues today and promises to bring innovative services to customers in Missouri.

This section of the rule, however, purports to impose artificial, unreasonable and unlawful restrictions on how those network facilities may be used.  Specifically, this section restricts a LEC from using its own network to handle interLATA calls (e.g., a call between St. Louis and Kansas City, Missouri).  While federal law previously prohibited Bell Operating Companies, like SBC Missouri, from providing interLATA telecommunications services, Congress replaced those restrictions with Section 271 of the Federal Telecommunications Act, which set out a specific process under which Bell Operating Companies could obtain interLATA service authority upon a demonstration that they have opened their markets to competition.  The FCC, with a positive recommendation from the Missouri Commission, granted SBC Missouri interLATA telecommunications authority for Missouri in November, 2001.
  
Until recently, federal law continued to restrict SBC Missouri from offering interLATA telecommunications services to its customers.  Under Section 272(a), Bell Operating Companies were initially required to exercise such authority through separate affiliates.  Section 272(f)(1), however, provides that this requirement is to sunset after three years, unless the FCC extends the requirement.  On November 17, 2004, the FCC issued notice that separate affiliate requirement for SBC in Missouri sunset by operation of law on November 16, 2004.
  Thus, federal law now specifically authorizes SBC Missouri to provide interLATA telecommunications services.
The proposed rule’s attempt to restrict SBC Missouri (and other LECs in the state) from using its own network to provide interLATA services to its own customers impermissibly interferes with this pre-emptive federal scheme and FCC orders that specifically authorize SBC Missouri to offer and provide interLATA services in the State.  In addition, the rule unlawfully co-ops recognized management rights of Missouri LECs over their own service offerings and facilities and unlawfully impairs the financial value of LEC networks, resulting in an unlawful taking in violation of the state and federal Constitutions.

4 CSR 240-29.020 - Definitions  

(5) Category 11-01-XX Records - SBC Missouri recommends the deletion of the last sentence in subsection (5)(A) that states “this type of call record is identical to a Category 11-01-XX record except that it contains an originating company number (“OCN”) in positions 167-170 instead of a CIC in positions 46-49.”  This  sentence is no longer accurate.  The population of the OCN in positions 167-170 instead of a CIC in positions 46-49 is now valid under OBF guidelines for all Category 11-01-XX records.
(17) Local Access and Transport Area (LATA) - SBC Missouri suggests revising the last phrase of the second sentence of the definition of “LATA”  to read “ . . . which initially defined the permissible areas of operation for the Bell Operating Companies as may have been or may be modified.”  This revision is necessary to reflect the fact that LATAs, including those in Missouri, have been subsequently modified by the Courts and are now subject to periodic modification by the FCC.

(20) The Local Exchange Routing Guide (LERG) - SBC Missouri recommends revising the first phrase of the second sentence of the definition of the LERG to read “The LERG is intended to reflect current network configurations. . . .”  This change is needed to recognize the fact that the LERG does not always reflect current network configurations due to delays, errors or the failure to timely update carrier information.

(38) Traffic Aggregator
(39) Transiting Carrier - SBC Missouri believes that more differentiation is needed between the role of a traffic aggregator and that of a transit carrier.  SBC Missouri recommends adding language to the definitions to clarify the distinctions in the contracts for carriage under which the carriers operate.  SBC Missouri would recommend modifying the definition of “traffic aggregator” to read:  
Traffic Aggregator means the telecommunications company who, at an end-office location, places traffic on the LEC-to-LEC network and assumes financial and operational responsibility for terminating the traffic on behalf of another telecommunications company.  A traffic aggregation function differs from a transiting function, in that traffic aggregation occurs at an end-office, whereas a transiting traffic function occurs at a tandem office a transiting carrier only holds itself out and charges for the carriage of other telecommunications companies’ traffic across its own network, with those other telecommunications companies being financially responsible for the cost of terminating their traffic on the terminating companies’ networks.
SBC Missouri also questions the accuracy of describing an aggregator as placing another carrier’s traffic on the network “at an end office” and a transiting carrier as placing traffic on the network “at a tandem office.”  It should be noted that wireless carriers often interconnect with LECs at an end office on a Type I basis, from which their traffic is transited to other carriers in the LATA.  SBC Missouri also recommends adding the following sentence to the definition of “transiting carrier” to help differentiate the role of an aggregator and a transit carrier:  “Transiting carriers and carriers providing switching  services are not traffic aggregators.”
(42) Unbundled Network Element (UNE)

(43) Unbundled Network Element Platform (UNE-P) -  SBC Missouri believes it is not appropriate to cite to specific UNEs in light of the recent Triennial Review Order rulings by the D.C. Circuit Court and the FCC making certain UNEs unavailable under Section 251(c) of the Act.  Instead, SBC Missouri recommends simply stating that “Unbundled Network Elements (UNEs) are those network elements required to be unbundled by the Federal Communications Commission, pursuant to Section 251(c)(3) of Chapter 47 of the United States Code.” For the same reason, SBC Missouri also recommends deleting the term UNE-P and its definition in its entirety.

4 CSR 240-29.030 - General Provisions

SBC Missouri incorporates by reference its objections outlined above to the restrictions this rule purports to place on a LEC’s use of its own network.  
SBC Missouri also objects to paragraph 7 of this section of the rule which appears to require immediate modification of existing interconnection agreements to bring them into compliance with the proposed rules (unless the Commission has granted a variance).  The Commission has no authority under state or federal law to override the provisions of interconnection agreements that it has already reviewed under Section 252 of the Act and either approved or allowed to go into effect.  The rule’s attempt to require subsequent modifications to such agreements impermissibly interferes with the federal scheme outlined in the Act for the negotiation, arbitration and adoption of local interconnection agreements between incumbent LECs and CLECs.  
Under the Telecommunications Act, Congress has only granted state commissions’ very circumscribed authority to review interconnection agreements under Section 252 of the Act.  The Commission may only review such agreement during a prescribed window:  90 days after submission of an agreement adopted by negotiation under Section 252(a) of the Act; and 30 days after submission of an agreement adopted by arbitration under Section 252(b) of the Act.  After the expiration of the statutory review period, no further reviews by state commissions are permitted.  In fact, if a state commission fails to act within the prescribed period, the interconnection agreement is deemed approved by operation of law.
  
Moreover, the grounds for rejection of interconnection agreements are very narrow.
  Section 252(e)(2) provides:

(2)  GROUNDS FOR REJECTION. -- The State commission may only reject --

       (A) an agreement or any portion thereof) adopted by negotiation under subsection (a) if it finds that -- 


  (i) the agreement (or portion thereof) discriminates against a telecommunications carrier not a party to the agreement; or

  (ii) the implementation of such agreement or portion is not consistent with the public interest, convenience, and necessity; or

       (B) an agreement (or any portion thereof) adopted by arbitration under subsection (b) if it finds that the agreement does not meet the requirements of section 251, including the regulations prescribed by the Commission pursuant to section 251, or the standards set forth in subsection (d) of this section

Nowhere does the Act give state commissions any authority to insert provisions in an interconnection agreement to which the parties to that agreement have not agreed, or to require modifications after the agreement has been approved.

In the event the Commission wishes to articulate a goal of bringing interconnection agreements into compliance with the proposed rules, it must make clear that it is doing so only on a prospective basis, with the rule taking effect on expiration of a current agreement.  SBC Missouri would recommend revising this paragraph to read:  
All carriers with existing interconnection agreements allowing for the exchange of traffic placed on the LEC-to-LEC network shall take appropriate action upon expiration of these agreements to ensure compliance with this chapter unless the commission has granted variance from the requirements of this chapter.

4 CSR 240-29.040 - Identification of Originating Carrier for Traffic Transmitted
Over the LEC-to-LEC Network

Paragraph 2 requires transit carriers to “deliver originating caller identification” to downstream carriers.  As it stands, this provision imposes a requirement that is not always technically feasible.  A transit carrier cannot deliver such information to downstream carriers if it does not receive the information from the originating carrier (or the carrier presenting the traffic to it).  SBC Missouri therefore recommends a slight modification to add the following clarifying sentence:  “It is recognized that transiting carriers can only deliver caller identification to the extent it receives this information with the call.”  

Paragraph 4 imposes record creation and information gathering obligations on transit carriers and specifies that the services be provided “at no charge to the terminating carrier.”  While carriers often agree to mutually exchange records and information at no charge to each other, the Commission has no authority to require a carrier to provide any service on an uncompensated basis.  Carriers incur substantial costs in developing and maintaining the systems and facilities necessary to provide such services, and are entitled to recover those costs through reasonable compensation charges.  Other carriers throughout the country, such as Qwest, regularly charge for the billing records they create and provide other carriers.  The proposed rule’s foreclosing any compensation for services it mandates be provided is confiscatory and contrary to law.

Paragraph 6 should be clarified to acknowledge that in some normal call forwarding situations, the caller identification of the party forwarding the call is the number that is provided to the transiting and terminating carriers.  

4 CSR 240-29.050 - Option to Establish Separate Trunk Groups for LEC-to-LEC Telecommunications Traffic

The Commission lacks statutory authority to require tandem carriers to make network changes through a rulemaking.  As the proposed rule itself acknowledges, the Commission’s authority to order network changes flows primarily from Sections 392.250.  This provision requires a hearing “upon [the Commission’s] own motion or upon complaint,” which clearly contemplates an adjudicatory (i.e., contested case or trial type) hearing, in which the burden of producing evidence and of persuasion will be upon the complaining party.
  


Moreover, this portion of the rule mandating specific facilities for handling IXC traffic improperly strays into the realm of management prerogative. Section 2.1.4.B of SBC Missouri’s access tariff, P.S.C. Mo. No. 36 (Provision of Services – General Regulations)  makes clear that the choice of facilities has been reserved to the company: 

The services provided under this tariff are provided over such routes and facilities as the Telephone Company may elect. Requests for special facilities or routing of Access Service will be provided in accordance with Section 11 or Section 14, following, as appropriate.  

The rule’s attempt to mandate specific facilities also infringes upon a utility’s constitutional right to the use and enjoyment of its property.  As Courts on previous occasions have explained, the Commission’s power to direct the use of a regulated utility’s property is limited:

For not withstanding relator is employing its plant and equipment in a public service, they still remain its private property, and the public may not assume the role of general manager and require such property to be used in a service to which the owner has not voluntarily dedicated.

The courts have made clear in a very basic sense that the Commission’s supervisory authority over public utilities does not embrace the general management of the utility:

The powers of regulation delegated to the Commission are comprehensive and extend to every conceivable source of corporate malfeasance.  Those powers do not, however, clothe the Commission with the general power of management incident to ownership.  The utility retains the lawful right to manage its own affairs and conduct its business as it may choose, as long as it performs its legal duty, complies with lawful regulation and does not harm to public welfare.

In this rulemaking, the Commission has no evidence before it of any company’s failure to perform legal duties which have harmed the public.  Generalized dissatisfaction of some companies with the present system and unsubstantiated anecdotal claims of unidentified traffic which have not been tested by oath or cross-examination are not sufficient evidence under the statutory scheme.

In previous cases before the Commission, SBC Missouri and other carriers in the state have opposed the implementation of separate trunk groups to handle the different types of traffic traditionally placed on the network (e.g., MCA).  Engineers and other personnel from the companies testified in those cases that the implementation of separate trunk groups for such traffic would be extremely inefficient and costly to implement, and with smaller trunk groups, the quality of customer service can be impacted by trunk outages and calling peaks.
 Currently records conforming to industry standards or agreements with the small LECs are being exchanged on traditional types of traffic which allow terminating carriers to identify and  distinquish the various types of traffic. No showing has been made of any benefit from establishing such separate trunk groups that would outweigh the inefficiencies and potential service impacts that will result from making such changes.

SBC Missouri also objects to Staff’s improper reduction of the fiscal impact SBC Missouri reported for this section of the rule.  SBC Missouri reported an estimated cost impact of $440,000 for establishing separate trunk groups for IXC and LEC-to-LEC traffic.  Staff reduced this estimate to $219,000 based on its assumption that “Sprint and Spectra are not expected to separate trunk groups.”  Such an assumption, however, conflicts with the express language of the rule that permits any terminating carrier to elect the establishment of separate trunk groups.

Moreover, the rule completely fails to provide any cost recovery mechanism for LECs impacted by the rule to recoup costs the rule would impose.  In order to promote the most efficient use of resources, costs of implementing any such trunking changes should be placed on the cost-causer (i.e., the requesting carrier).
4 CSR 240-29.060 - Special Privacy Provisions for End-Users Who Block Their Originating Telephone Number

Additional rules for blocking the transmission of Caller ID information are unnecessary.  The Commission recently adopted comprehensive standards for carrier provision of Caller ID blocking that already address most aspects of this section of the proposed rules.
  If it is determined that any changes are needed in this area, they should be incorporated in Chapter 32.
4 CSR 240-29.070 - Special Provisions for Wireless-Originated Traffic Transmitted Over the LEC-to-LEC Network

Paragraph 2 of this section of the proposed rules imposes the obligation on wireless carriers to route “Interstate, interMTA wireless-originated traffic . . . to the facilities of an interexchange carrier.”  The rule’s attempt to impose such requirements on wireless carriers is beyond the statutory authority of the Commission.  State statutes specifically restrict Commission jurisdiction over wireless carriers, as the statutory definition of telecommunications service excludes “The offering of radio communications services and facilities when such services and facilities are provided under a license granted by the Federal Communications Commission under the Commercial Mobile Radio Services rules and regulations.”
  
Moreover, this proposed requirement impermissibly interferes with the interconnection obligations of carriers set out in the Telecommunications Act and articulated by the FCC.  Under Section 251(c)(2)(A) of the Act, an incumbent LEC must provide interconnection with its local exchange network to “any requesting telecommunications carrier . . . the transmission and routing of telephone exchange service and exchange access.”  Explaining that Commercial Mobile Radio Service providers (i.e., cellular, broadband PCS and some special mobile radio service providers) are entitled to interconnection with incumbent LECs for transmission in routing of telephone exchange service or exchange access of this provision of the Act, the FCC stated:  
The arguments that CMRS traffic flows may differ from wireline traffic, that CMRS providers’ termination costs may differ from LECs, that CMRS service areas do not coincide with wireline local exchange areas, or that CMRS providers are not LECs, do not alter our conclusion that cellular, broadband PCS, and covered SMR licenses provide telephone exchange service.  These considerations are not relevant to the statutory definition of telephone exchange service in section 3(47).  Incumbent LECs are required to provide interconnection to CMRS providers who request it for the transmission and routing of telephone exchange service or exchange access, under the plain language of section 251(c)(2).

4 CSR 240-29.080 - Use of Terminating Record Creation for LEC-to-LEC Telecommunications Traffic

This section of the proposed rule permitting LECs to bill from terminating recordings will create confusion, increase billing disputes and will impose additional, unneeded costs on the industry.  
In many instances, terminating recordings cannot identify the appropriate originating party.  For example, terminating recordings on UNE-P traffic (or other commercial situations where a CLEC uses another carrier’s switch, like McLeodUSA, to originate traffic) do not differentiate between the originating switch owner (i.e., the incumbent LEC or the commercial switching provider) and the CLEC utilizing that switch.  As a result, the terminating carrier would improperly bill the originating switch owner when it should have billed the CLEC.  Terminating recordings also cannot identify the appropriate party to be billed on Type I wireless traffic.  Again, such records would identify the switch owner instead of the wireless carrier utilizing the Type I interconnection, resulting in the terminating carrier improperly billing the switched owner for calls made by the wireless carrier’s customer.
If a terminating record recording system is adopted by this rule, SBC Missouri reported that it would incur $1.78 million in equipment and labor expenses to develop systems to verify records, identify the true originating company, and processes to flow bills through to the originating carrier.  In addition, SBC Missouri identified an additional approximate $500,000 annual costs in personnel to handle record verification and reconciliation with other carriers and for dispute management.  Staff, however, has inappropriately excluded all of these reported costs from its fiscal note on this section of the rule.

Instead of creating a terminating record system, SBC Missouri recommends that the Commission revise this section of the rule to focus on the exchange of billing information between carriers.  SBC Missouri would recommend language stating:

Terminating telecommunications companies may obtain billing records or other billing information from transiting carriers for use in billing the originating carrier.  Transiting companies may obtain billing information from other transiting carriers or terminating carriers for use in billing the originating carrier.  It is the responsibility of both transiting and terminating companies to issue accurate bills to the originating carrier.  It is the responsibility of the originating carrier to (1) compensate the transiting carrier(s) for providing the transiting function; and (2) compensate the terminating carrier for providing the terminating function.

4 CSR 240-29.090 - Time Frame for Exchange of Records, Invoices, and Payments for LEC-to-LEC Traffic

Paragraph 2 of this section requires the originating carrier to submit payment within 30 days of receipt of an invoice.  This requirement is not necessary as the time within which access charges must be paid are generally set out in individual carrier tariffs.
  In the event the Commission goes forward with this section of the proposed rules, in order to conform the proposed language to customary industry practices, SBC Missouri would recommend slightly modifying this paragraph to state that “The originating carrier shall submit payment of all amounts not disputed in good faith within thirty (30) days. . . .”

Paragraph 3 of this section requires call detail records to be retained in a retrievable electronic format for not less than 12 months after a call’s completion.  This data storage requirement is excessive.  Once call detail records are transmitted to another carrier for its use, the carrier that received the call detail record (and relies on those records to support its billing to another party) should be the one responsible for retaining the records as long as it deems necessary.  The company creating and passing records to downstream carriers should only be responsible for retaining electronic copies of those records long enough to be able to retransmit the data if needed.  The implementation of this proposed requirement would create unnecessary costs on recording companies and is inconsistent with normal industry data exchange operating procedures.  SBC Missouri would recommend reducing the 12 months retention period to 90 days.  

4 CSR 240-29.100 - Objections to Payment Invoices

This section of the proposed rule establishes overly formal and convoluted processes for making claims for unidentified traffic.  SBC Missouri incorporates by reference the comments provided above under Section 240-29.080 of the proposed rules concerning the confusion and costs that will be caused by the rule.
Paragraph 3 of this section of the proposed rule authorizes a terminating LEC to simply send an email or other written correspondence claiming it has received unidentified traffic from a tandem carrier.  Such notification is insufficient to enable a carrier to initiate an investigation.  At a minimum, such objection should include sufficient  information associated with each call the terminating carrier believes is unidentified
. 

Paragraph 3 also requires the terminating tandem LEC to notify “all carriers it believes may have placed or transited the identified traffic on the LEC-to-LEC network” within 20 days after receipt of such an objection.  This notification requirement is impractical.  By definition, if a call is “unidentified,” neither the terminating nor the tandem carrier would know which upstream carrier to notify.  The terminating tandem carrier would thus be in a position of having to notify all carriers in the LATA of the objection made by the terminating carrier in order to comply with the rule.

This proposed procedure is generally unworkable and would promote needless litigation.  Before imposing this type of procedure, SBC Missouri recommends that a thorough investigation be conducted with all industry participants to determine whether unidentified traffic is even an issue anymore.  

4 CSR 240-29.110 - Duty to File Tariffs for Compensable Telecommunications Traffic in the Absence of Commission-Approved Interconnection Agreements
SBC Missouri has no comments on this section of the proposed rule.
4 CSR 240-29.120 - Blocking of Traffic of Originating Carriers and/or Traffic Aggregators by Transiting Carriers
4 CSR 240-29.130 - Request of Terminating Carriers for Originating Tandem Carriers to Block Traffic of Originating Carriers and/or Traffic Aggregators
4 CSR 240-29.140 - Blocking of Traffic of Transiting Carriers by Terminating Carriers

These sections of the proposed rule, which set out procedures for blocking by a transiting carrier, are unnecessary, as LEC tariffs already contain provisions for blocking traffic for reasons like nonpayment of tariff charges.  For example, small LEC wireless termination service tariffs contain provisions authorizing blocking of an originating wireless carrier’s traffic by the transiting carrier:
If the Telephone Company is unable to effectuate discontinuance of service at its own office it may request the assistance of other ILECs with whom the Telephone Company’s network is connected.  The Telephone Company may request such other ILEC(s) to take the necessary steps within its/their office(s) to disconnect service to the non-complying CMRS provider or to take such other actions as are necessary and appropriate to effectuate discontinuance of service as authorized by this tariff.  This tariff specifically gives authority to such other ILEC’s to respond to and honor a request to effect discontinuance of service from the CMRS provider to the Telephone Company without further regulatory authorization.

Similar provisions are also contained in LEC access tariffs as well:

When Access Service is provided by more than one Telephone Company, the companies involved in providing the joint service may individually or collectively deny service to a customer for nonpayment.  Where the Telephone Company (Companies) affected by the nonpayment is (are) incapable of effecting discontinuance of service without cooperation from the other joint provider(s) of Switched Access Service, such other Telephone Company (Companies) will, if technically feasible, assist in denying the joint service to the customer.  Service denial for such joint service will only include calls which originate or terminate within, or transit, the operating territory of the Telephone Company (Companies) initiating the service denial for nonpayment.  When more than one of the joint providers must deny service to effectuate termination for nonpayment, in cases where a conflict exists in the applicable tariff provisions, the tariff regulations of the end office Telephone Company shall apply for joint service discontinuance.

In the event the Commission elects to go forward with these blocking provisions, SBC Missouri recommends modifying Paragraph 7 of Proposed Rule 4 CSR 240-2.120 and Paragraph 11 of Proposed Rule 4 CSR 240-2.130 to recognize that other carriers besides incumbent LECs provide wholesale switching.  Rather than simply identifying the possibility of UNE-P traffic, this paragraph should be more generic.  SBC Missouri would recommend the following:

It is recognized that at the time of call placement, transiting carriers cannot identify the traffic originated by a particular originating carrier distinguish UNE-P where that particular originating carrier and one or more other originating carriers are using the same switch to originate traffic.  Transiting carriers who desire to block UNE-P traffic of a particular originating carrier of such a “shared” switch shall file a formal complaint with the commission seeking such blockage.  All such formal complaints shall name the originating carrier whose traffic is sought to be blocked  relevant UNE-P provider as well as the incumbent carrier or other entity whose switch is facilities are being used to originate the traffic provide UNE-P service.  All such formal complaints shall be filed pursuant to the commission’s procedures for filing formal complaints, and shall set forth complete details including, but not limited to, any violation of commission rules or Missouri statutes alleged to have occurred.  Such formal complaint shall also state what action and relief the complainant seeks from the commission.  Such requested relief may include complete blockage of the originating carrier using switching services provided UNE-P provider service by the incumbent local exchange carrier or other entity whose switch is facilities are being used.  All such formal complaints shall request expedited consideration.

SBC Missouri would recommend that the Commission clarify that the blocking authorized by these sections be limited to situations where the carrier to be blocked is directly interconnected to the originating tandem carrier.  Without such a direct interconnection, the originating tandem carrier would not have the technical capability to identify and block an originating carrier’s traffic.



In addition, SBC Missouri would recommend adding clarifying language to Paragraph 2 of Section 140 to recognize that transit carriers cannot pass originating caller identification information when it is not received.  SBC Missouri recommends adding the following sentence to Paragraph 2:  “It is recognized that transit carriers can only pass originating caller identification to other transit carriers and terminating carriers to the extent it receives such information.”


4 CSR 240-29.150 - Confidentiality

This section of the proposed rules, which sets out confidentiality requirements for Customer Proprietary Network Information (“CPNI”) are unnecessary.  The Commission recently adopted comprehensive CPNI rules (which follow similar FCC rules) in Chapter 33.  These existing rules address most aspects of the proposed rules.  If the Commission determines it should adopt additional CPNI rules for customer usage data, such provisions should be added to Chapter 33.

4 CSR 240-29.160 - Audit Provisions

SBC Missouri would recommend adding the following language to Paragraph 1 of this section to bring it in line with common industry standards as reflected in its Commission-approved interconnection agreements:  

These reviews may only be conducted once a year.  A telecommunications company’s right to the access information for review purposes is limited to data not in excess of 18 months in age.  Once specific data has been reviewed, it is not subject to further reviews.  All information involved with the review shall be treated as strictly confidential and not be disclosed to a third-party without the written consent of the party being reviewed.






Respectfully submitted,    

SOUTHWESTERN BELL TELEPHONE, L.P.
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� Southwestern Bell Telephone, L.P., d/b/a SBC Missouri, will be referred to in this pleading as “SBC Missouri” or “SBC.”  


� MO Reg. Vol. 30, No. 1, issued January 3, 2005 at pp. 49-67.


� SBC Missouri previously provided billing information on wireless traffic through a high-level monthly summary report called the “Cellular Transiting Usage Summary Report” or “CTUSR.” Various small LECs have agreed with wireless carriers to use SBC Missouri’s CTUSR for billing and have represented to the Commission that they are adequate for that purpose.


� A copy of the Texas “Feature Group C Network Principles” is appended as Attachment 1.


� In the Matter of Developing a Unified Carrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking, released April 27, 2001, para. 9 (“Unified Carrier Compensation NPRM”)(emphasis added). 


� In the Matter of the Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon-Virginia Inc., and for Expedited Arbitration, et al., CC Docket No. 00-218, et al., Memorandum, Opinion and Order, released July 17, 2002 (“FCC Verizon-Virginia Arbitration Order”).


� In the Matter of Petition of Cavalier  Telephone L.L.C. Pursuant to Section 252(e)(5) of the Telecommunication Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia, Inc. and for Arbitration, WC Docket No. 02-359, Memorandum, Opinion and Order, released December 12, 2003, para. 49.  The FCC’s Wireline Competition Bureau served as the arbitrator because the Virginia Commission declined jurisdiction.  In its decision, the FCC indicated that in deciding the unresolved issues presented, it applied “current Commission rules and precedence, including those most recently adopted in the Triennial Review Order,” Id., at para 2.


� T. 1455-1462.


� SBC Missouri Access Services Tariff, P.S.C. Mo.-No. 36, Section 2.4.5, Effective April 11, 1993.


� Id., Section 2.4.5.B.3.


� A copy of the Montana rules is appended as Attachment 2.


� In the Matter of Joint Application by SBC Communications Inc., Southwestern Bell Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance Pursuant to Section 271 of the Telecommunications Act of 1996 to Provide In-Region, InterLATA Services in Arkansas and Missouri, CC Docket No. 01-194, Memorandum, Opinion and Order, released November 16, 2001, 16 FCC Rcd 20719 (2001) aff’d per curiam, AT&T Corporation v. Federal Communications Commission, slip op. No. 01-1511 (D.C. Cir. November 19, 2001).


� FCC Public Notice, FCC 04-269 “Section 272 sunsets for SBC in the states of Arkansas and Missouri by operation of law on November 16, 2004 pursuant to Section 272(i)(1),” W.C. Docket No. 02-112, released November 17, 2004.


� Section 252(e)(4).


� Section 252(e)(a).


� See, Section 392.250, Section 536.070.


� State, ex rel. Southwestern Bell Telephone Company v. Missouri Public Service Commission, 416 S.W.2d 109, 113 (Mo. banc 1967) (PSC exceeded its statutory authority in ordering SWBT to provide local exchange service to customers outside its franchise territory).


� State, ex rel. Harline v. Missouri Public Service Commission, 343 S.W.2d 177, 181 (Mo. App. 1960) (Upholding PSC’s decision against requiring electric utility to change the proposed route for a line).


� See, e.g., Direct Testimony of SBC Missouri witness Richard Scharffenberger filed November 30, 2000 in Case No. TO-99-593, pp. 19-21, and his Surrebuttal Testimony filed January 11, 2001 at pp. 3-4.


� See 4 CSR Section 240-32-190.


� Section 396.020(53)(c) RSMo (2000).


� In the Matter of the Implementation of the Local Competition Provisions in the Telecommunications Act of 1996 and Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket Nos. 96-98 and 95-185, First Report and Order, released August 8, 1996, pp. 483-487 (emphasis added).


� See, e.g., SBC Missouri Access Services Tariff, P.S.C. Mo.-No. 36, Section 2.4.1.D.


� See, e.g. SBC Missouri Access Tariff, P.S.C. Mo. No. 36, Section 2.4.1.D.2


� See, e.g., Mark Twain Rural Telephone Company Wireless Termination Service Tariff, P.S.C. Mo.-No. 2, Section G.3, Original Sheet 6, Effective September 22, 2000.


� See, e.g., SBC Missouri Access Services Tariff, P.S.C. Mo.-No. 36, Section 2.1.6.E, 2nd Revised Sheet 8, Effective August 26, 1988.


� The substance of this language is taken from the Commission-approved M2A, Section 32.1 and 32.4 of the General Terms and Conditions and permits one audit per year unless a previous audit showed uncorrected net variances or errors in invoices in the other party’s favor with an aggregate value of at least 2% of the amounts payable during the period covered by the audit.








23

