Before the Public Service Commission

Of the State of Missouri

In the Matter of Southwestern Bell Telephone Company's Tariff Filing to Initiate Residential Customer Winback Promotion.
))))
Case No. TT-2002-472

In the Matter of Southwestern Bell Telephone Company’s Tariff Filing to Extend Business Customer Winback Promotions.
))))
Case No. TT-2002-473

 OFFICE OF THE PUBLIC COUNSEL'S MOTION FOR REHEARING


The Office of the Public Counsel (Public Counsel), pursuant to Section 386.500, RSMo. 2000 and 4 CSR 240-2.160 specifically sets forth the reasons warranting a rehearing and moves the Missouri Public Service Commission (Commission) for rehearing of its Report and Order regarding Southwestern Bell Telephone Company's (SWBT) Winback promotional tariffs. 

Public Counsel requests rehearing because the decision in the Report and Order that finds that two tariffs submitted by Southwestern Bell Telephone Company are not harmful to competition and comply with applicable Missouri statutes is erroneous and is unlawful, unjust, and unreasonable and is arbitrary, capricious, unsupported by substantial and competent evidence, and is against the weight of the evidence considering the whole record, is in violation of constitutional provisions of due process, is unauthorized by law, made upon an unlawful procedure and without a fair trial, and constitutes an abuse of discretion, all as more specifically and particularly described in this rehearing motion.

1.
The Commission misapplied the law and overlooked the relevant and material evidence in the record that would prevent the Commission from making these findings and approving (at least on substantive grounds) SWBT promotional Winback tariffs. 

2.
In its Report and Order, the PSC failed to take into consideration the dominant market position of SWBT as the incumbent LEC when it determined that the proposed tariffs would not be harmful to competition.  Although the PSC recognized that the CLECs only had twelve percent of the basic local market and Southwestern Bell continues to control 88 percent of the basic local market, it did not consider the impact of such a dominant position had on the relative competitive strengths of the competitors as compared to the market position supremacy of SWBT as the historical local service provider.  Commissioner Lumpe in her dissent properly noted the disparity of market power that allows SWBT to strike an unfair blow to local competition.  She reminds the PSC majority that the 12% market share by competitors is shared by many competitors compared to the 88% held by SWBT alone and that is “hardly robust competition.”  (Lumpe Dissenting Opinion, p. 2)  The PSC’s decision is against the weight of the evidence and is not supported by the substantial and competent evidence on the whole record in that it does not adequately consider the key relevant and material evidence of market share and market power in SWBT exchanges.  

3.
The decision in this case is inconsistent and contrary to the reasoning and decision reached by the PSC in Case NO. TT-2002-108 where the Commission rejected two promotional tariffs that had been submitted by Southwestern Bell as unjust and unreasonable.  It found that the tariffs, which included both winback and term commitment provisions, would harm competition in Missouri’s emerging basic local telecommunications market and further stated that until the CLECs are in a strong enough position to effectively compete with Southwestern Bell, the use of save and winback provisions by Southwestern Bell is anticompetitive.  The evidence in this case on the emerging local market and relative competitive strengths of SWBT and the competitors has not eroded since TT-2002-108; in fact the evidence in this case is stronger that the local market is not as robust and effective local service competition does not exist, with few exceptions, in the SWBT exchanges.

4.
The PSC’s decision is inconsistent and contrary to the evidence in this case that Winback tariffs pose a threat to competition and may not serve the public interest or the interests of ratepayers.  The PSC recognized that and made such a finding: “Winback tariffs are targeted directly at the customers of the CLECs and are potentially damaging to those competing companies.  Consumers will never gain the long-term benefits of competition if most of the competitors are eliminated in the short term.”  Report and Order, p. 8) But when the PSC evaluated the effect of these winback tariffs, it failed to consider the relevant and material evidence. 

5
In TT-2002-108, the Commission expressed great concern that the combination of term discounts with winback provisions allows Southwestern Bell to resign the CLEC’s customers and then lock them up in a long-term contract that precludes the CLEC from reasonable pursuit to reclaim those customers through further competition.  Because these tariffs do not include a term agreement, the PSC held that there was no harm to competition since CLECs are free to compete to take back their lost customers.  The Commission failed to note this winback promotion is a separate promotion that can be combined with other promotions.  The winback can be overlaid on a term or long term contract that would circumvent the prior decision and impose the exact harm the PSC is wary of.)

6.
The PSC also erroneously and improperly applied “predatory pricing” as the sole standard to determine whether or not there was harm to competition.  The question of predatory pricing is not the only element to consider since the Commission is to look at the effect on effective competition, on full and fair competition consistent with the protection of the ratepayers and the public interest.  It is unreasonable for the PSC to hold that the waiver of non-recurring fees for a limited group of customers as an effort to defeat the marketing efforts of competitors with significantly less market strength is SWBT’s way of “ promoting, rather than damaging competition.” Report and Order, p. 9).

7.
The Report and Order overlooks the key aspect of the tariff by focusing on the “harm to competition” and overlooks the discriminatory impact of the tariff on customers.  The PSC fails to address the question that arises out Section 392.200, that is, is it reasonable to discriminate against all potential customers who were not formerly SWBT customers?  The PSC also fails to address the discriminatory impact to a select group of customers.  Although the PSC states that customers do not expect to pay for an installation charge when they switch companies as Mr. Hughes claims, then all customers expect this and to not include all customers in this classification of customers is unreasonable discrimination.

7.
The Commission’s findings of fact that the two specific tariffs currently before it will not harm the necessary competitive market is but a conclusory statement and does not make the specific findings of fact on how it reached that specific finding of no harm.  

8
The PSC’s conclusions of law concerning its duty are erroneous and contrary to 

Section 392.185, RSMo.  The PSC states that Section 392.185 provides that it “has a duty to regulate Missouri’s telecommunications industry in such a way as to promote the development of full and fair competition.”  PSC has this legal conclusion reversed: it is the duty to regulate full and fair competition in such a way as to protect ratepayers and to otherwise operate consistent with the public interest.  Section 392.185 provides, in pertinent part: “ The provisions of this chapter shall be construed to: … (3) Promote diversity in the supply of telecommunications services and products throughout the state of Missouri; … (6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest.”

The PSC’s conclusion leaves out the essence of Subsection (6) that places the protection of the ratepayers and the public interest above the functioning of full and fair competition.  Commission's legal conclusion is erroneous and contrary to law.

9
In making its conclusions of law concerning, Section 392.200. RSMo, the
PSC again fails to recognize the protection of public interest and ratepayers.  The PSC sees this statute means that the Commission has an obligation to review promotional offers made by telecommunications companies to ensure that those offers are consistent with the provisions of statute, including the obligation to ensure the development and preservation of full and fair competition.  The focus on promoting competition should not be the overriding duty.  

11.
The PSC found that the preferences offered by these tariffs are not undue or unreasonable and are simply the waiver of fees as a reward and incentive for those customers who choose to return to service from Southwestern Bell after trying a competitor.  Again, the PSC failed to consider the dominant position of SWBT in the local market as an essential factual matter that has a significant impact on the effect of the tariff.

12.
The Commission improperly reverses the burden of making the necessary evidentiary showing from those who propose discriminatory offers to those who oppose the discriminatory treatment.  The PSC adopts a standard that absent a showing of harm to competition, the PSC feels it is obligated to approve the tariff.  This is improper and incorrect application of the law.  SWBT must demonstrate that it does not inhibit and restraint effective competition.  In proposing a classification of customers for disparate treatment, SWBT must make an evidentiary showing that there is a reasonable basis for the discrimination.  SWBT offered only its own “business reasons” as the justification for the difference in treatment afforded customers.  This is not consistent with the purpose of Section 392.200 to prevent companies from categorizing customers in such a way as to give groups of customers special price and service preferences not enjoyed by other similarly situated customers.  A new customer’s prior carrier should not govern the price it pays for service, including a connection fee.  

13.
The Report and Order fails to give OPC and the parties at least 10 days period prior to the effective date of the order to file its motion for rehearing.  To preserve its issues and its rights to seek a writ of review, Public Counsel files this motion for rehearing, but specifically reserves the right to further amend its motion for rehearing to address other issues since it has been deprived of a reasonable period of time to file its motion for rehearing.

For these reasons, Public Counsel asks the Public Service Commission to set aside its Report and Order and grant rehearing in this case.
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