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MAWC'S REPLY TO SUGGESTIONS IN RESPONSE
TO ORDER DIRECTING FILING

COMES NOW Missouri-American Water Company ("MAWC") and, in reply to the

suggestions filed by certain parties in response to the Missouri Public Service

Commission's ("Commission") Order Setting Prehearing Conference and Directing

Filing, states as follows to the Commission :

I . BACKGROUND

1 .

	

On March 7, 2002, the Commission issued its Order Setting Prehearing

Conference and Directing Filing (the "Order") which, among other things, directed that

each party prepare and file "a pleading setting out its suggestions as to the course of

action that the Commission should follow with respect to the remanded issues ."

2.

	

Suggestions in response to the Order were filed by several parties on or

about March, 26, 2002, and a prehearing conference was held on March 28, 2002, to

discuss these pleadings .

II . SUMMARY

3 .

	

MAWC will respond to the Office of the Public Counsel's ("Public

Counsel") arguments concerning the merits of the premature retirement issue, the St .

Joseph Area Public Water Supply Districts' suggestion that granted the relief sought by
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MAWC in regard to premature retirement would require that additional evidence be

taken concerning rate design and, finally, the more general subject of whether the

Commission need address the premature retirement issue at this point in time .

III .

	

MERITS OF THE PREMATURE RETIREMENT ISSUE

4.

	

A portion of Public Counsel's response essentially argues the merits of

the Circuit Court's decision as to the premature retirement issue . Such an argument is

misplaced at this juncture . MAWC has argued for, and received, a circuit court decision

finding that "[i]f no consideration is made for the net depreciation related to the old St .

Joseph treatment plant, MAWC will suffer a taking or confiscation of its property" and

that the "record does not support the Commission's finding/ conclusion that the old St.

Joseph treatment plant was the victim of extraordinary supersession ." This issue was,

therefore, "remanded to the Public Service Commission for further proceedings

consistent with [the court's opinion] ."

5.

	

This decision is the governing 'law of the case" at this point in time . While

the issue may again arise for further argument in some other venue in the future, that

venue is not the Commission . The Circuit Court's decision reversing and remanding

the Commission's decision on this point is not before the Commission for review . It is

before the commission with instructions as to how to proceed (or, perhaps more

accurately, how not to proceed) .

6 .

	

Having said this, MAWC welcomes the opportunity to respond to the

Public Counsel's arguments .

7.

	

Foremost, the Public Counsel argues against the Circuit Court's order by

suggesting that inclusion of the net depreciation amounts will violate "used and useful"
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principles . This is not the case .

8 .

	

This argument ignores the fact that there are generally two types of

recovery associated with a public utility's rates . A public utility receives both a "return

on" its reasonable investments, as well as a "return of its reasonable expenses (to

include depreciation) . Setting aside whether a water corporation can recover a return

on plant which is no longer in service,' there remains a question of why MAWC should

not receive a "return of its unrecovered investment .

9 .

	

The Missouri Supreme Court has stated that "[a] public utility is entitled to

earn a reasonable sum for depreciation of its property, including necessary retirements,

ordinary obsolescence and diminishing usefulness which cannot be arrested by repairs

. . . . " State ex rel. City of St . Louis v. Public Service Commission, 47 S .W .2d 102, 111

(Mo banc. 1931) .

10 .

	

MAWC is not requesting rate base treatment of the premature retirement

amount (or, "return on") . MAWC is requesting (as it did in its direct testimony) that the

net depreciation be returned through a twenty year amortization, with no rate basing of

the unamortized portion (or, a "return of') . 2 This "return of'the monies is required by

'

	

Public Counsel originally cited the case of Union Electric Co. v. Public
Service Commission, 765 S .W.2d 618 (Mo.App. 1989) for this proposition . However,
the Union Electric case related to the electric industry . In Missouri, electric corporations
are prohibited from recovering amounts related to property that is not used and useful
by Section 393 .135, RSMo . No similar statute exists for the water industry and water
plant .

z

	

In response to MAWC's direct testimony, the Staff had proposed that the
amounts be left in rate base until the next rate case when they could be addressed
within the context of a depreciation study. MAWC supported that Staff proposal during
part of the case . However, it no longer does so because of the objection to MAWC any
return on the subject monies .



law.

11 .

	

Amortizing the depreciation reserve deficiency over a number of years, as

requested by MAWC, is also consistent with the Commission's past approach when

confronted with this situation . Conveniently, an example of providing for a return of

depreciation reserve deficiency amounts can be found in the very case the Public

Counsel cites in support of its "used and useful" argument - In the matter of United

Telephone of Missouri, 2 Mo . P .S .C . 3d 403, Case No. TR-93-181 (1993) . In the

portion of the United Telephone case quoted by the Public Counsel, the Commission

determined that the net original cost associated with certain abandoned equipment (or

depreciation reserve deficiency) should not be placed in rate base. In other words, the

Commission ruled that the subject public utility should not receive a "return on" the

remaining depreciation reserve deficiency .

12 .

	

However, it is important to understand the remainder of the United

Telephone case . In that same case, the public utility involved requested both rate

base treatment of the depreciation reserve (return on) and a three year amortization of

the net original cost at issue (or return of) . (Id . at 407). While it is true the Commission

did not include the proposed amount in rate base, it did find that it was "appropriate" to

amortize the amount over a three year period . (Id. at 408) . Thus, the Commission

granted a "return of the amounts associated with the depreciation reserve deficiency .

A similar result was reached by the Commission in In the matter of GTE North

Incorporated, 30 Mo. P.S .C . (N .S .) 88 (1990) . 3

3

	

The Commission later issued a decision on remand from the Court of
Appeals which is recorded at 3 Mo.P.S .C.3d 144 . However, the decision on remand
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13 .

	

A focus on whether the old plant is used and useful or whether

depreciation reserve deficiency should remain in rate base does not address the

constitutional issue concerning return of the subject investment .

IV.

	

IF REVENUE REQUIREMENT IS INCREASED, MUST MORE EVIDENCE BE

TAKEN?

14 .

	

The St. Joseph Area Water Districts indicate their belief that if the

Commission were to order the revenue requirement increase associated with the

premature retirement issue, it would be necessary for the Commission to take evidence

in order to establish the rate design for such an increase .

15 .

	

The Commission would not need additional evidence to order that the

amounts be spread in the same way as the earlier revenue requirement increase

associated with this rate case, or in one of the other ways proposed by the parties and

supported by evidence in the existing record . In fact, utilizing the same rate design

from the Report and Order would be reasonable as the amounts associated with

premature retirement should have been included with the original rate increase .

16 .

	

ACommission order stating as follows would be sufficient for the purpose

of implementing the proposed revenue requirement adjustment :

MAWC shall file proposed tariff sheets to implement a revenue

requirement increase of $166,645. The rate design utilized for such

increase shall be consistent with that ordered by the Commission in its

Report and Order issued in this case on August 31, 2000, as later

did not address the issue for which the case is cited in this brief.

5



clarified .

V.

	

SHOULD PREMATURE RETIREMENT BE ADDRESSED?

17 .

	

There has been some suggestion that because the case has returned to

the Commission primarily as the result of the three issues which were deemed to lack

sufficient findings of fact and conclusions of law, that the Commission need not address

the premature retirement issue at this time .

18 .

	

There is nothing about the Circuit Court's order in this case that supports

such a result . The premature retirement issue was "reversed" and "remanded" in the

same fashion and with the same operative language as those issues lacking sufficient

findings and conclusions . The Commission is faced with a valid order from the Circuit

Court carrying specific instructions . The plain meaning of this order carries no basis for

ignoring its terms. Similarly, there is no other authority suggesting that the Commission

may ignore the Circuit Court's order . Therefore, the Commission must address the

premature retirement issue, in addition to the three issues which were deemed to lack

sufficient findings of fact and conclusions of law.

WHEREFORE, MAWC prays the Commission consider this reply and MAWC's

earlier suggestions in proceeding with this case and issue such orders as are



reasonable in the circumstances and consistent therewith .

Respectf
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