Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Joint Application of Missouri-American Water Company and Warren County Water & Sewer Company for Authority for Missouri-American Water Company to Acquire Certain Assets of Warren County Water & Sewer Company and, in Connection Therewith, Certain Other Related Transactions.
	))))))))
	Case No. WM-2004-0122

	
	
	


STAFF'S RESPONSE TO JOINT APPLICATION 

AND MOTION FOR EXPEDITED TREATMENT 

AND 

MOTION FOR RECONSIDERATION 

OF ORDER DIRECTING NOTICE AND ORDER DIRECTING FILING


COMES NOW the Staff of the Missouri Public Service Commission and, for its Response to Joint Application and Motion for Expedited Treatment and its Motion for Reconsideration of Order Directing Notice and Order Directing Filing, states to the Missouri Public Service Commission as follows:


1.  On September 4, 2004, Missouri-American Water Company and Warren County Water & Sewer Company (the “Joint Applicants”) filed their Joint Application and Motion for Expedited Treatment.  By this pleading, the Joint Applicants sought the Commission’s authorization for Missouri-American to acquire the assets of Warren County, and requested that the Commission expedite the processing of the Joint Application so that the contemplated transaction could be consummated by no later than October 31, 2003.  


2.  One week later, on September 11, 2003, the Commission issued its Order Directing Notice and Order Directing Filing.  In its Order, the Commission directed the Staff to file, by no later than October 1, 2003, its “recommendation or a preliminary response to the application.”

3. Rule 4 CSR 240-2.080 (15) provides in full as follows:

Parties shall be allowed not more than ten (10) days from the date of filing in which to respond to any pleading unless otherwise ordered by the commission.

The Commission did not issue any order shortening the time for the Staff to respond to the Joint Applicants’ request for expedited treatment.  Accordingly, the Staff should have been allowed until 10 days after September 4, 2003, to respond to the request.  Since September 14, 2003 was a Sunday, the Staff’s response should not be due until September 15, 2004.


4.  The Joint Applicants failed to comply with the requirements of Rule 4 CSR 240-2.080 (16), which provides in full as follows:

Any party seeking expedited treatment in any case shall include in the title of the pleading the words “Motion for Expedited Treatment.”  The pleading shall also set out with particularity the following:

(A) The date by which the party desires the commission to act;

(B) The harm that will be avoided, or the benefit that will accrue, including a statement of the negative effect, or that there will be no negative effect, on the party’s customers or the general public, if the commission acts by the date desired by the party; and

(C) That the pleading was filed as soon as it could have been or an explanation why it was not.

Although the Joint Applicants stated that they wanted to consummate their transaction by October 31, 2003, they did not state the date by which they wanted the Commission to act, and they therefore failed to comply with Paragraph (A) above.  The Joint Applicants failed to identify the harm that would be avoided or the benefit that would accrue to their customers or the general public, and they therefore failed to comply with Paragraph (B) above (unless “bringing to a close” the pending litigation in Warren County Circuit Court could be considered to be such a benefit).  And the Joint Applicants failed to allege that they had filed their pleading as soon as they could have, or to explain why they had not done so, and they therefore failed to comply with Paragraph (C) above.  The Commission should therefore overrule the Motion for Expedited Treatment, for failure to comply with Rule 4 CSR 240-2.080 (16).


5.  In Paragraph 13 of the Joint Application, Missouri-American states that it “seeks an order/agreement” generally imposing a moratorium on the rates that are in effect in Warren County’s service territory as of the date the assets are transferred to Missouri-American, until Missouri-American’s next general rate filing after May 1, 2004, and prohibiting the Staff and the Office of the Public Counsel from filing a general rate increase or a general rate decrease case before May 1, 2004.


6.  In Paragraph 16 of the Joint Application, Missouri-American states that it “seeks an order/agreement” that the assets of Warren County will be valued for ratemaking purposes at the purchase price specified in the contract between the Joint Applicants for the sale of the Warren County assets to Missouri-American.


7.  The Staff submits that the relief that Missouri-American requested in Paragraphs 13 and 16 of the Joint Application amounts to an extraordinary request for ratemaking treatment outside of a rate case, which makes it impossible for other parties and the Commission to consider all relevant factors, as required by law.  Furthermore, if the requested relief is granted, it will affect the rates of the ratepayers in the Warren County service territory for a considerable time into the future.  The requested relief should only be granted after the parties and the Commission have had an opportunity to consider all relevant factors to determine whether these requested rates are just and reasonable in all the circumstances.  


8.  The Staff will not be able to conduct a thorough examination and audit of the subject assets and the rates now charged to the customers in the current Warren County service territory in the 16 days that remain between the date of the filing of this pleading and October 1, 2003, the date by which the Commission directed the Staff to file its preliminary response to the Joint Application.


9.  The Staff therefore requests that the Commission’s Order be modified, by extending to December 1, 2003, the date by which the Staff must file its recommendation or a preliminary response to the Application, or, in the alternative, that it schedule an early prehearing conference for the purpose of establishing a procedural schedule for this case.


WHEREFORE, the Staff respectfully requests that the Commission reconsider its Order Directing Filing, that it deny the Joint Applicants’ request for expedited treatment, and that it either extend the deadline by which the Staff must file its recommendation or a preliminary response to the Joint Application, or that it schedule an early prehearing conference in this case.            
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