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CENTURYTEL’S POST-HEARING BRIEF

ON CERTAIN DISPUTED ARBITRATION ISSUES
Spectra Communications Group, LLC (“Spectra Communications”) and CenturyTel of Missouri, LLC (“CenturyTel of Missouri”) (collectively “CenturyTel”)
 respectfully submit this Post-Hearing Brief addressing certain of the disputed arbitration issues presented to the Commission for adjudication in this arbitration brought by Socket Telecom, LLC (“Socket”), pursuant to Section 252(b)(1) of the Communications Act of 1934, as amended by the Telecommunications Act of 1996,
 the Missouri Public Service Commission’s (the “Commission’s”) rules, and other applicable law.
I.
EXECUTIVE SUMMARY OF THE ARGUMENT TC "I.
EXECUTIVE SUMMARY OF THE ARGUMENT" \f C \l "1" 
A.
INTRODUCTION TC "A.
INTRODUCTION" \f C \l "2" 
This case is about whether, in contravention of the FTA’s policies for the promotion of facilities-based competition and the reasonable and fair allocation of costs and responsibilities among interconnecting carriers, the Commission will grant Socket permission to deploy uneconomic regulatory arbitrage within CenturyTel’s Missouri exchanges in lieu of deploying facilities.  The Commission should not grant Socket’s wish, but should adopt CenturyTel’s proposals.

The record shows that Socket is an Internet service provider ("ISP"), a competitive local exchange carrier (“CLEC”), and an interexchange carrier (“IXC”).  Contrary to its contentions, Socket is not driven in this Arbitration by a strategy to provide competitive local telecommunications services to customers in rural areas of the state.  Instead, Socket primarily seeks to expand its provision of interexchange services to dial-up ISP customers who are not even located in CenturyTel’s service territory, including to Socket’s own ISP company.  Likewise, Socket is not motivated by the desire to deploy new technologies or to recognize legitimate regulatory or economic efficiencies for the provision of local telecommunications services that a new entrant may obtain under the FTA.  Instead, Socket seeks to lower its costs and to increase its profit margins, particularly in the provision of dial-up Internet access services, by avoiding the capital expenditures typically associated with facilities-based competition and improperly shifting to CenturyTel major portions of the costs a provider of such telecommunications services would ordinarily incur.  Ironically, Socket undertakes its effort not to provide competitive local service at all, but in the hope that it will be permitted to provide competitive interexchange service that merely looks like local service.

The FTA provides three primary modes of competitive entry, none of which supports Socket’s arbitrage-erecting demands.  First, among other ILEC duties under the FTA, CenturyTel must provide interconnection with its network to any “requesting telecommunications carrier” in accordance with Section 251(c)(2).  Second, CenturyTel also must provide requesting carriers access to the network elements the FCC has required to be unbundled pursuant to Sections 251(c)(3) and 252(d)(2).  And third, pursuant to Sections 251(c)(4) and 252(d)(3), CenturyTel must offer for resale its services at wholesale rates.  As the FCC put it in the Local Competition First Report and Order, “The [FTA] contemplates three paths of entry into the local market—the construction of new networks, the use of unbundled elements of the incumbent’s network, and resale. . . .  We anticipate that some new entrants will follow multiple paths of entry as market conditions and access to capital permit.”
  While each of the available modes of entry has different costs and benefits, none permits a shifting of the cost of providing service to ILECs, which have a Constitutional and statutory right to recover the costs of using their networks.  In all instances, a CLEC taking advantage of the privileges afforded by the FTA is obligated to pay the costs incurred.  Socket’s statutory privileges of interconnection and access, therefore, arise with a corresponding obligation to pay the costs of such interconnection and access.  

This is particularly true where entry is contemplated in rural markets, where costs are high and special regulatory considerations abound, including sparse customer populations, , small local calling scopes, significant toll calling use, access charges, and universal service issues.  As the FCC put it, “Congress recognized that the transition to competition presents special considerations in markets served by smaller telephone companies, especially in rural areas.  We are mindful of these considerations, and know that they will be taken in to account by state commissions as well.”
  From the earliest days of the implementation of the FTA, the FCC has directed states to recognize the unique physical and economic features of the rural network.  That recognition is appropriate here—not as an excuse to omit or diminish CenturyTel’s statutory obligations, but to consider lawful, FCC-approved factors in determining rationally the scope of those obligations in the specific context of interconnection agreements between Socket and CenturyTel.

In the end, this Arbitration is driven by Socket’s hope for permission to deploy uneconomic regulatory arbitrage across the State of Missouri in lieu of deploying facilities or presenting real, local service competition.  If permitted, Socket’s effort would not promote the policies of Congress in enacting the FTA or those of the FCC and this Commission in implementing it.  It would, instead, strike at the heart of the FTA’s primary goal, the encouragement of facilities-based competition in all parts of the state.  

B.
OVERVIEW OF THE BRIEF TC "B.
OVERVIEW OF THE BRIEF" \f C \l "2" 
Between the prefiled testimony and the 15-plus DPLs, the parties have already presented the Commission with hundreds of pages of material discussing the disputed issues in this proceeding.  In deference to the Commission’s time and the volume of material previously presented, CenturyTel’s Brief focuses primarily on those issues that appeared important to the Commission and the parties at the hearing on the merits, as well as other, select issues deserving focused attention.  To that end, CenturyTel’s Brief concentrates on the critical issues in each panel, addressing them in the same order in which they were taken up at the hearing on the merits (i.e., Panel 1, Panel 2, Panel 3, Panel 4, and Panel 5).  It becomes readily apparent as the Commission evaluates the key issues arising in each panel that CenturyTel’s proposals are universally consistent with the underlying goal of promoting facilities-based competition and reasonably and fairly allocate cost and responsibility between the parties.
C.
SUMMARY OF MAJOR ISSUES, PANEL BY PANEL TC "C.
SUMMARY OF MAJOR ISSUES, PANEL BY PANEL" \f C \l "2" 
1.
Panel One—Interconnection and Intercarrier Compensation. TC "1.
Panel One—Interconnection and Intercarrier Compensation" \f C \l "3" 
· Socket improperly attempts to assume unilateral control over the methods and means of the parties’ interconnection, including unbundling CenturyTel engineers, dictating the mode of interconnection (i.e., indirect v. direct & one-way v. two-way trunking), requiring specific construction of new facilities for Socket, and controlling the routing of traffic between the parties (e.g., Article V, Issues 5(A), 8, 11, 12, 13, 14, 18).

· Through its POI, intercarrier compensation, definitions and number portability demands, Socket would erect a lucrative arbitrage mechanism whereby it would shift its costs to CenturyTel, minimize deploying facilities of its own, and derive the entirety of the profit (e.g., Article II, Issues 14-16; Article V, Issues 7, 9, 10, 15, 31-34; Article XII, Issue 6).
· Socket’s single POI per LATA in perpetuity and bill and keep intercarrier compensation demands are inconsistent with public policy, prevailing jurisprudence, and a reasonable allocation of cost and responsibility between the parties (e.g., Article V, Issues 7, 9, 10, 11, 15).

· Socket should establish additional POIs in each local calling area in which it exchanges 1 DS-1 worth of traffic and VNXX dial-up ISP traffic should, true to its nature and industry dynamics, be treated as interexchange traffic subject to access charges (e.g., Article V, Issues 7, 9, 10, 11, 15).
2.
Panel Two—Pricing, UNEs, and Resale. TC "2.
Panel Two—Pricing, UNEs, and Resale" \f C \l "3" 
· CenturyTel’s proposed recurring DS1 and DS3 UNE loop rates are based on TELRIC-compliant cost studies that incorporate reasonable and forward-looking network designs and assumptions underlying operating costs, conservatively utilize FCC-prescribed default risk-adjusted cost of capital, and conservatively assume depreciation rates that are based on FCC-prescribed asset lives.  (Article VIIA: Appendix UNE Pricing)
· With respect to recurring rates, Socket fails to substantively challenge CenturyTel’s operating costs, risk-adjusted cost of capital or depreciation rates, and fails to justify using the non-CenturyTel, non-TELRIC recurring rates it proposes.

· CenturyTel’s proposed non-recurring charges (NRCs) are, assuming no requirement to develop and implement electronic access to OSS, reasonably based on existing GTE-based UNE NRCs contained in existing CenturyTel ICAs and adequately serve as a proxy for CenturyTel’s non-recurring costs.  (Article VIIA: Appendix UNE Pricing)
· CenturyTel is indisputably entitled to recover the costs of developing and implementing access to OSS.  CenturyTel’s proposed alternative NRCs properly allocate the Missouri-specific cost of developing and implementing access to OSS across Missouri-specific forecasted demand, using Socket’s proposed NRCs as the baseline starting point.  (Article VIIA: Appendix UNE Pricing)
· Like recurring rates, Socket fails to substantively challenge CenturyTel’s proposed NRCs or its proposed alternative NRCs, and, basing its position on assumptions built on speculation premised on suppositions, Socket utterly fails to demonstrate the propriety of using AT&T-based NRCs for CenturyTel.

· CenturyTel’s proposed Avoided Cost Discounts are based on its CenturyTel-specific analysis using FCC and Missouri PSC approved methodology, whereas Socket relies on an antiquated, inapplicable discount without providing analytical or evidentiary support as to its utility here.  (Article VI, Issue 34)
· Since CenturyTel processes UNE conversion orders manually, Socket should be required to pay the appropriate manual handling charge rather than Socket’s proposed yet unlawful electronic ordering charge.  (Article VII, Issue 13B)
· If it denies a UNE order due to “lack of facilities,” CenturyTel should not be required to identify its reserved capacity as the record conclusively establishes that CenturyTel does not reserve capacity/facilities for its own future use.  Nor should CenturyTel be required to submit construction plans to Socket and the Commission because the record conclusively establishes that, by this provision, Socket seeks to force CenturyTel to construct new facilities for Socket’s use in contravention of applicable law.  (Article VII, Issue 22)
· Socket’s proposed DS1 transport cap language departs significantly from the plain text of and is based on an erroneous construction and interpretation of the applicable FCC rule.  (Article VII, Issue 35)
3.
Panel Three—Operations Support Systems (“OSS”), Ordering, Provisioning, and Maintenance TC "3.
Panel Three—Operations Support Systems (\“OSS\”), Ordering, Provisioning, and Maintenance" \f C \l "3" 
· Socket has demanded, but is not entitled to, a “real-time electronic interface” to CenturyTel’s OSS.  This is the case because: 

(a)
CenturyTel’s combined Access to OSS and Performance Measurement proposals work together and constitute the most reasonable and efficient method for achieving the goals of the FTA, offering service of a quality that is substantially the same as that which CenturyTel offers itself, its customers, or its affiliates, and at a level that would permit an efficient competitor to compete, as the FCC has required; 

(b)
Under Sections 251(c)(3) and 252(d)(1) and numerous FCC orders and court decisions, Socket and other CLECs operating in CenturyTel’s Missouri ILEC territories must pay the Missouri-allocated TELRIC cost of implementing the improved unbundled access to OSS or must forego the uneconomic method of unbundling that Socket demands; and 

(c)
Under applicable FCC rules and orders, the Arbitrator and Commission are permitted to—and should—take into account the predominantly rural make-up of CenturyTel and the economics and structure of the rural market into which Socket desires to enter in determining the scope, implementation, and timing of any additional unbundling of access to OSS. 

(Article XIII, Issue 1)

· CenturyTel’s proposals on notification of network maintenance, outages and repair ticket status are more efficient, less costly and/or would result in a greater likelihood of providing Socket with the very information Socket seeks.  (Article IX, Issue 1)
· Socket should use the 1-800 number provided by CenturyTel to report or inquire about maintenance/repair issues as the record conclusively establishes that it is the same number used by CenturyTel’s technicians to open customer trouble tickets.  (Article IX, Issue 2)
4.
Panel Four—Performance Measures, Provisioning Intervals, and Remedies. TC "4.
Panel Four—Performance Measures, Provisioning Intervals, and Remedies" \f C \l "3" 
· To the extent they are incorporated into the parties’ agreement, performance measures (PMs) must be determined by the Commission in this proceeding as CenturyTel does not consent to have them determined in a burdensome, separate “collaborative” proceeding.
· To the extent they are incorporated into the parties’ agreement at all, the Commission should adopt CenturyTel’s proposed PMs—which, for the most part, are derived by making necessary modifications to the PMs proposed by Socket—as they more clearly and accurately measure the performance Socket seeks to track and reflect the provisioning intervals and other applicable terms already contained in the agreement.  Moreover, unlike Socket’s proposed PMs, CenturyTel’s PMs more accurately reflect measures that are at parity with CenturyTel.  (Article XV, Issues 1-28)
· Because Socket’s historical order volumes are so low, Socket’s proposed PM “remedies” plan would unreasonably require CenturyTel to perform perfectly or nearly so in order to avoid paying penalties.  For that reason, the Commission should not require the application of any PM “remedies” until Socket meets an appropriate order volume threshold.  (Article XV, Issues 1-28)
· Aside from being unreasonably excessive, Socket’s proposed PM “remedies” are essentially penalties, which are not subject to arbitration under the FTA and, in any event, cannot be unilaterally imposed on CenturyTel.  That notwithstanding, CenturyTel’s offered “remedies” are more reasonably reflective of any anticipated harm that a party might realize from a failure to meet a particular performance measure.  (Article XV, Issues 1-28)
5.
Panel Five—General Terms and Conditions, Definitions, and xDSL. TC "5.
Panel Five—General Terms and Conditions, Definitions, and xDSL" \f C \l "3" 
· Socket’s proposed 45-day billing period would require CenturyTel to undertake costly and time-consuming modifications to its billing systems.  Those modifications are not justified given that CenturyTel currently provides Socket with electronic bill review and payment options under the existing 20 business day billing period that would provide Socket with more than sufficient time in which to review and audit its bills.  (Article III, Issue 2)
· CenturyTel should not be required to mobilize its workforce at Socket’s unfettered discretion in order to create a “project team” to assist Socket to implement changes in standard practices.  CenturyTel’s proposal already provides sufficient resources to assist Socket in these circumstances.  (Article III, Issue 6)
· Socket’s proposed definition of “dedicated transport” is inconsistent with applicable law as it impermissibly attempts to require the unbundling of transport between the wire centers of two independent ILECs.  (Article II, Issue 34; Article VII, Issue 32)
· CenturyTel’s proposed definition of “currently available” recognizes that Socket is entitled to interconnect with and obtain access to CenturyTel’s existing facilities and network; CenturyTel is not, however, obligated to provide Socket with the facilities or networks of third-parties (Article II, Issue 6)

· Socket impermissibly defines various traffic types in a manner allowing it to engage in regulatory arbitrage by shifting its costs to CenturyTel, minimizing the deployment of its own facilities, and deriving the entirety of the profit (Article II, Issues 14-16)

· Socket’s proposed language on porting Remote Call Forwarded (“RCFed”) numbers does not conform to FTA and FCC-rules-defined number portability, but would instead require implementation of a non-sanctioned form of “location portability.”  The arrangement would shift Socket’s costs to CenturyTel, minimize Socket’s deployment of facilities, permit Socket to avoid lawful intercarrier compensation, and allow Socket to derive the entirety of the profit on the same basic model as Socket’s improper VNXX proposals. (Article XII, Issue 2)
CenturyTel respectfully requests that the Arbitrator and Commission determine the contested issues as CenturyTel has advocated and determine the appropriate terms, conditions, and prices for the proposed interconnection agreements between Socket and CenturyTel in accordance with the proposals CenturyTel has offered.
II.
PANEL 1:  INTERCONNECTION/INTERCARRIER COMPENSATION TC "II. 
PANEL 1:  INTERCONNECTION/INTERCARRIER COMPENSATION" \f C \l "1" 
The disputed issues in Panel One (i.e., Article 5: Interconnection and Intercarrier Compensation) primarily implicate three overarching themes: (1) Socket’s attempt to exert unilateral control over the methods and manner of interconnection (e.g., Issues 5A, 8, 12, 13, 18); (2) the reasonable allocation of responsibility and costs between the parties (e.g., Issues 7, 9, 10, 11, 14, 15, 24, 26, 31-34); and (3) promoting facilities-based competition, consistent with the FTA (e.g., Issues 7, 9, 15, 31-34).
  Although CenturyTel will not discuss each Article 5 disputed issue in detail, resolution of those disputes bears critically on the means and manner of the parties’ interconnection going forward and the associated intercarrier compensation for traffic they exchange.  As Socket noted, “interconnection is fundamental.”
  CenturyTel’s filed testimony
 and argument in the Final DPL, however, demonstrate why the Commission should reject Socket’s improper demands, and Socket has not offered anything in response requiring additional briefing.
A.
The FTA’s primary goal of promoting facilities-based competition should inform the Commission’s resolution of the parties’ Panel 1 disputes TC "A.
The FTA’s primary goal of promoting facilities-based competition should inform the Commission’s resolution of the parties’ Panel 1 disputes" \f C \l "2"  
The Commission’s important task must be met with careful consideration and due regard for the underlying purpose of the FTA.  The Commission must filter Socket’s rhetorical spin, carefully scrutinize its proposed language, and analyze the impact of that language on the parties, on the industry, and on Missouri end users.  “The goal of the [FTA] is to establish ‘a pro-competitive, de-regulatory national policy framework,’”
 and “the promotion of facilities-based competition” is “a primary purpose of the Act.”
  In its Triennial Review Order, the FCC concluded that
[f]acilities-based competition better serves the goal of deregulation because it permits new entrants to rely less on incumbent LECs’ facilities and on regulated terms for access and price.  And it serves the goal of innovation because new facilities are more likely to have additional capabilities to provide new services to consumers and competitors’ deployment of new facilities is likely to encourage incumbents to invest in their own networks.
  
The FTA’s purpose, after all, “is not to provide the widest possible unbundling, or to guarantee competitors access to ILEC network elements at the lowest price that government may lawfully mandate.”
  Rather, the FTA’s “purpose is to stimulate competition – preferably genuine, facilities-based competition.”

CenturyTel’s proposed contract language furthers these objectives, providing lawful interconnection with Socket while supporting facilities-based competition to the greatest extent possible.  Socket, however, would shift as much of its costs to CenturyTel as possible, continuing to rely on CenturyTel’s network, without assuming the responsibility of becoming a true facilities-based competitor.  This is unworkable under the FTA, and this Commission should not allow it.  

B.
The Commission should carefully scrutinize the implications of Socket’s proposed contract language in light of its VNXX dial-up ISP traffic business model TC "B.
The Commission should carefully scrutinize the implications of Socket’s proposed contract language in light of its VNXX dial-up ISP traffic business model" \f C \l "2" 
Five years ago, the FCC observed that “[t]he nature and character of communications change over time.  Over the last decade communications services have been radically altered by the advent of the Internet and the nature of Internet communications . . . . Internet usage has distorted the traditional assumptions because traffic to an ISP flows exclusively in one direction, creating an opportunity for regulatory arbitrage and leading to uneconomical results.”
  Speaking prophetically, the FCC further recognized that “carriers have every incentive to compete, not on the basis of quality and efficiency, but on the basis of their ability to shift costs to other carriers, a trouble distortion that prevents market forces from distributing limited investment resources to their most efficient uses . . . . We believe that this situation is particularly acute in the case of carriers delivering traffic to ISPs because these customers generate extremely high traffic volumes that are entirely one-directional.”
  More recently, the First Circuit similarly observed that “[c]alls to ISPs tend to be long, and generally go exclusively from the ISP customer to the ISP.  This has created opportunities for regulatory arbitrage.”
  
These concerns speak directly to the disputed issues here, from Socket’s definitions of certain traffic types (e.g., Article V, Issues 31-34 and Article II, Issues 14-16) to its intercarrier compensation proposals (e.g., Issues 10-11) and its network architecture demands (i.e., unrestricted single POI per LATA in perpetuity) (e.g., Issues 7, 9, & 15).  At each turn, Socket attempts to shift its business costs to CenturyTel and reap a substantial windfall.  This is owing in large part to Socket’s underlying VNXX dial-up ISP traffic business model.
  

In a virtual NXX (“VNXX”) arrangement, a carrier assigns its customer an NPA/NXX telephone number associated with a local service area in which the customer has no physical presence.
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In this manner, calls “look” local (i.e., they appear to originate and terminate in the same local calling area based on NPA/NXXs) when they are not.  Problematically, however, carriers may circumvent the access regime
; in doing so, they overburden existing ILEC facilities,
 and shift costs from the CLEC to the ILEC with no commensurate shift of customer-derived revenue.  Such VNXX arrangements differ markedly from FX arrangements:

In short, as Dr. Avera explained at the hearing on the merits, VNXX arrangements, especially under Socket’s single POI and intercarrier compensation proposals, create an arbitrage situation whereby two functionally equivalent products—VNXX and FX—bear substantially different prices due to the underlying cost disparity.
  

C.
Properly allocating responsibility between the parties and promoting the development of facilities-based competition, the Commission should adopt CenturyTel’s proposed contract language, including traffic volume thresholds for the establishment of points of interconnection.  (Article V, Issues 7, 9, & 15) TC "C.
Properly allocating responsibility between the parties and promoting the development of facilities-based competition, the Commission should adopt CenturyTel’s proposed contract language, including traffic volume thresholds for the establishment of points of interconnection.  (Article V, Issues 7, 9, & 15)" \f C \l "2" 
When Socket exchanges one DS1 worth of traffic with CenturyTel in a particular local calling area, regulatory, economic, and legal principles dictate that it establish a point of interconnection (“POI”) there.
  Although some authority suggests that new entrants may generally establish a single POI in a LATA, regulatory and economic distinctions the FCC has recognized make that general proposition inapplicable here.  The FCC’s governing rule on methods of interconnection does not provide that new entrants—or CLECs—are entitled to establish a single POI per LATA.
  Instead, the rule simply provides for interconnection at any technically feasible point.
  Similarly, at no point in its voluminous Local Competition First Report and Order does the FCC state that new entrants are entitled to a single POI per LATA.
  Instead, the FCC spoke in terms of providing interconnection at technically feasible points.
  And, all references to “single point of interconnection” in the Triennial Review Order relate to CLEC access to subloops at multiunit premises, not a single POI per LATA.
  Indeed, the general notion that new entrants may select a single POI in a LATA appears to stem from a single RBOC’s voluntary agreement in the context of its effort to secure Section 271 long distance authority.
  As the FCC explained, “[i]n our SWBT Texas Order, we cited to SWBT’s interconnection agreement with MCI-WorldCom to support the proposition that SWBT provided carriers the option of a single point of interconnection.”
  In other words, as part of its effort to obtain 271 authority in Texas, the RBOC voluntarily agreed to allow CLECs to interconnect at a single POI per LATA.  That voluntary agreement then spawned the general single POI per LATA proposition.
  Here, however, CenturyTel should not be bound to that outcome. 
Moreover, even assuming arguendo that the general proposition were applicable, Socket’s proposed language is inconsistent with the law and public policy.
  The FCC observed that “issues related to the location of the POI and the allocation of transport costs are some of the most contentious issues in interconnection proceedings” due, in part, to the fact that selecting a POI outside of the local calling area allows the new entrant to “avoid financial responsibility for transport facilities.”
  Socket’s proposed contract language would allow it to maintain a single POI per LATA virtually in perpetuity, and the Commission should reject it.
  The proper allocation of responsibility dictates that the Commission reject Socket’s demand for an unrestricted single POI per LATA in perpetuity.
  
Parsed of rationalizations, Socket’s positions are manifestly retrogressive, supported only by its desire to maintain artificial protection of synthetic competition and arbitrage opportunities.  Socket’s proposed language would shift its cost of doing business to CenturyTel and would create an undue arbitrage opportunity inconsistent with the regulatory and economic philosophies underlying sound competition and the goals of the FTA,
 not to mention imposing undue costs on CenturyTel and detrimentally impacting the network and the provision of service to end users.  Socket’s endeavor is clearly to forestall, not encourage, true facilities-based competition.  By contrast, careful scrutiny of the parties’ proposals—with attention to prevailing federal law, industry guidelines, and sound public policy concerns—reveals that CenturyTel’s proposed contract language takes the appropriate next step toward a competitive marketplace.
 
1.
Any entitlement to interconnect at a single POI per LATA is only an entry vehicle, designed for new entrants to overcome initial barriers to entry. TC "1.
Any entitlement to interconnect at a single POI per LATA is only an entry vehicle, designed for new entrants to overcome initial barriers to entry." \f C \l "3" 
Socket is entitled to interconnect at technically feasible points on CenturyTel’s network, but the right to interconnection is neither absolute nor without limit.
  Although Socket was reluctant to admit it at the hearing on the merits in response to focused inquiries by Judge Jones,
 any purported entitlement to a single POI is appropriate, at most, only as an entry vehicle during the initial period of CLEC entry into a LATA.
  Indeed, the authority upon which Socket relies reveals as much.
  As a CLEC establishes a market foothold and traffic volumes increase, the CLEC must deploy additional POIs.
  More specifically, where Socket assigns telephone numbers out of a particular local calling area and traffic associated with that local calling area reaches a DS-1 level, Socket should establish a POI in that local calling area.
  

The Commission retains the discretion to require Socket to establish additional POIs as traffic volumes increase, especially when, as here, the number and location of POIs critically impact an equitable allocation of costs between the parties.
  That is precisely what the state commission in North Carolina did when it held that 
AT&T’s proposal to establish only one POI per LATA would force BellSouth to incur additional transport costs to deliver local traffic from every exchange in the LATA to AT&T.  In effect, this result would require BellSouth to absorb the cost of a significant portion of AT&T’s local network at no cost to AT&T. . . .  Accordingly, the Commission concludes that, despite AT&T’s assertions, there is no case or principle that is legally dispositive of the result on this issue.  Rather, the law allows, and the greater equity demands, that, if AT&T interconnects at points within the LATA but outside BellSouth’s local calling area from which traffic originates, AT&T should be required to compensate BellSouth for, or otherwise be responsible for, transport beyond the local calling area.
  
The same rationale applies here, as does the underlying proposition that the Commission has discretion to consider the practical and operational impacts of Socket’s demands.
  Permission to employ a single POI in a LATA is limited to new entrants and is not unlimited.
2.
Socket’s demand for a single POI virtually without limit is inconsistent with the FTA’s primary goal of promoting facilities-based competition and does not reasonably allocate responsibility between the parties. TC "2.
Socket’s demand for a single POI virtually without limit is inconsistent with the FTA’s primary goal of promoting facilities-based competition and does not reasonably allocate responsibility between the parties." \f C \l "3"   
Socket’s demands are inconsistent with the FTA and underlying economic and regulatory principles, do not fairly allocate costs and responsibility, and do not serve the interests of the parties or Missouri end users.  CenturyTel, on the other hand, proposes contract language permitting Socket to establish a single POI in a LATA as an entry vehicle, but requiring the establishment of additional POIs when traffic rises to a sufficient volume to warrant it.
  
(a)
Socket’s demands create undue arbitrage opportunities. TC "(a)
Socket’s demands create undue arbitrage opportunities." \f C \l "4" 
Due, in part, to the one-directional nature of traffic to ISPs, the FCC and state commissions have recognized that it presents opportunities for regulatory arbitrage with respect to intercarrier compensation mechanisms.
  Here, Socket’s position with respect to VNXX dial-up ISP traffic, intercarrier compensation, and virtually unrestricted single POI in perpetuity collectively depict a prime example of arbitrage and are inconsistent with both the FTA and sound economic and regulatory principles.
  
(b)
Socket’s demands inappropriately shift its costs to CenturyTel. TC "(b)
Socket’s demands inappropriately shifts its costs to CenturyTel." \f C \l "4" 
Socket insists that it be permitted to select a single POI on CenturyTel’s network per LATA and that virtually regardless of traffic volumes or any out of balance nature of traffic, it need not deploy an additional POI in that LATA.
  And, if its OC-3 volume threshold were ever reached, Socket’s proposed language, as it conceded at the hearing, provides no guidance as to where additional POI(s) must be located, again leaving Socket the option of selecting expensive forms of interconnection that do nothing to resolve underlying problems.
  This issue is instrumental to Socket’s overall effort to shift costs to CenturyTel and reap a windfall through the transport and termination of VNXX dial-up ISP traffic.  The POI, after all, is the physical location where Socket and CenturyTel will exchange traffic with each other and each party is responsible for the facilities on its side of the POI.  As such, the location of the POI on any given route will ultimately determine the transport and facilities costs each party will bear.
  

Socket would shift its transport and facilities costs to CenturyTel to get traffic from all over the LATA to a single point, at which Socket is merely responsible for the costs associated with a relatively cheap, high-capacity facility from its POI to its switch.
  What this means, using the example referred to at the hearing, is that Socket could deploy a single POI in Branson and compel CenturyTel to incur the onerous costs of transporting traffic from upwards of 60 different exchanges to that single point.
  In the Branson single POI hypothetical, “[t]here’s potentially 50 or 60 other end offices behind Branson where, as long as Socket chose to give telephone numbers out of those local calling areas to the ISP in St. Louis, not only would CenturyTel have to enhance the facilities from Ava to Branson, but from Kimberling City to Branson, from Gainesville to Branson.”
  Socket is left bearing only the relatively minor cost of high-capacity transport from Branson to its switch.
  Indeed, “economics being what they are, the high-volume route from Branson to St. Louis will have a much lower per unit cost than the thinner routes in the rural areas back to Branson. . . .  [T]he cost from Branson to St. Louis is going to be much, much less than establishing all these other remote connections back to Branson.”
  In this way, Socket can avoid deploying its own facilities, avoid incurring significant capital expenditures, and receive substantial financial profit.  Socket’s demands plainly contravene both the FTA and sound economic and regulatory principles.
  
Not only is this cost allocation fundamentally improper on its face, it also disproportionately impacts CenturyTel because the portions of the routes it remains responsible for on its side of the POI are the more costly portions in the more rural, less densely populated areas.
  This would effectively allow Socket to avoid being responsible for the most costly segment of the route.  So in this manner, too, Socket would disproportionately burden CenturyTel with onerous transport obligations throughout the more rural areas of the LATA, while itself retaining only limited, less expensive, and less cumbersome obligations relating to a single high-capacity transport route.  Moreover, Socket’s demand implicates the precise concern raised by the FCC regarding CLECs not having any incentive to minimize transport costs, as well as forcing the ILEC to incur the bulk of the costs while reserving the financial reward for the CLEC.
  

When Socket deploys an expensive form of interconnection like a single POI distant from the source of traffic, CenturyTel should not have to assume all of the transport costs.  CenturyTel should not, for example, be responsible for the costs associated with transporting traffic from more than 60 exchanges throughout the Springfield LATA to a single point in Branson.
  Indeed, if Socket selects a “technically feasible” but expensive form of interconnection, such as a single POI per LATA or a POI outside the local calling area, then Socket should be required to bear the cost of that interconnection.
  As the FCC observed in the Local Competition First Report and Order, “[o]f course a requesting carrier that wishes a ‘technically feasible’ but expensive interconnection would, pursuant to Section 251(d)(1), be required to bear the cost of that interconnection, including a reasonable profit.”
  Similarly, in its Intercarrier Compensation NPRM, the FCC solicited comment on “whether an incumbent LEC should be obliged to bear its own costs of delivering traffic to a single POI when the POI is located outside the calling party’s local calling area.”  

Socket’s proposed language would create “expensive interconnection” as the FCC used that term in paragraph 199 of the Local Competition First Report and Order because it would obligate CenturyTel to route and transport traffic from everywhere within the LATA in which it operates to a single point.  Accordingly, consistent with the Local Competition First Report and Order, Socket should “be required to bear the cost of that interconnection, including a reasonable profit.”  Accordingly, if the Commission does not adopt CenturyTel’s proposed language regarding volume thresholds for establishing additional POIs, it should require Socket to bear the costs associated with its expensive interconnection.

Moreover, Socket should be independently responsible for the costs associated with establishing a distant, single POI as a simple matter of economics.  At least two public policy and economic principles inform the reasonable allocation of costs:  (1) the cost causer should pay; and (2) the party who derives revenue from the traffic should pay.
  Here, Socket is both the cost causer and is the only party deriving revenues from the traffic.  First, Socket is the cost causer in this instance because its business plan and service offerings necessitate augmenting capacity or deploying additional facilities and transporting traffic from upwards of 60 local calling areas across a LATA to a single point.  Socket and its VNXX dial-up ISP service alone cause the costs associated with the need to add trunks to the interexchange routes.
  Second, Socket is the only party deriving revenue from this traffic arrangement.
  The ISP compensates Socket for the services, and when Socket in also the ISP, it derives revenue from the sale of dial-up Internet access services.  CenturyTel, on the other hand, derives no access charge revenue from the VNXX dial-up ISP traffic.
  Nor would CenturyTel derive any additional local service revenue as a result of the traffic.
  Therefore, Socket should bear the cost of augmenting the facilities transporting traffic out of the local calling area once traffic volume reaches the one DS-1 level.  As the cost causer and the only party financially profiting from the VNXX dial-up ISP traffic, Socket should be responsible for the costs associated with its selection of a single POI.

(c)
Socket’s demand also undermines the FTA’s central goal of promoting facilities-based competition. TC "(c)
Socket’s demand also undermines the FTA’s central goal of promoting facilities-based competition." \f C \l "4"   
In its TELRIC NPRM, the FCC expressed concern that applications of its TELRIC pricing rules may understate forward-looking costs and thereby “thwart one of the central purposes of the Act: the promotion of facilities-based competition.”
  Socket’s demands here do no less.  For example, “combining a single POI in a LATA with a bill and keep arrangement allows Socket to avoid deploying facilities throughout a LATA.”
  As Socket conceded at the hearing, the only Socket facilities involved in its proposal are “transport routes from the POIs back to our switching facilities, and then the facilities to reach the ISP.”
  In other words, if it prevails here, Socket will be able to serve all of Missouri with little more than four POIs in the State, a single switch in St. Louis, and four DS-3 transport facilities (one from each of those four POIs to that single switch).
  If allowed to erect this lucrative arbitrage opportunity and shift cost responsibility to CenturyTel, Socket would be given far less incentive, if any, to deploy its own facilities.
  

(d)
Socket’s virtually unlimited single POI proposal would detrimentally impact CenturyTel’s network facilities and Missouri end users. TC "(d)
Socket’s virtually unlimited single POI proposal would detrimentally impact CenturyTel’s network facilities and Missouri end users." \f C \l "4" 
Socket’s demands also detrimentally impact the network and ultimately impair end users.  Socket ignores the fact that the facilities at issue were engineered, designed, and deployed specifically based on anticipated volumes and patterns of access traffic.
  The basic assumptions underlying the network design vary substantially between access and local traffic, and even more so between traditional access traffic and essentially one-way VNXX dial-up ISP traffic.  The existing facilities and capacity simply cannot accommodate this new VNXX dial-up ISP traffic, giving rise to the possibility of very rapid exhaust of capacity on routes leaving the local calling area.
  If CenturyTel were to place Sockets VNXX dial-up ISP traffic on CenturyTel’s existing routes, such traffic would quickly overload the routes and cause blockage, including blockage of other end users’ long distance calls.
  Apparently recognizing this possibility, Socket acknowledges the necessity of establishing direct trunking when traffic exceeds one DS-1.  The same should apply to establishing an additional POI; the establishment of dedicated trunks for the VNXX dial-up ISP traffic to be exchanged by the parties would prevent blockage of other traffic already riding that same route between the CenturyTel end office and the POI.
  
Socket’s demands would also upset the delicate balance that currently exists for upgrading network facilities.  Because the traffic at issue is interexchange traffic (it leaves the local calling area), it has traditionally been treated as access and subject to CenturyTel’s intrastate or interstate access charge tariffs.  Where traffic growth has required expending capital resources to increase capacity on the route, it has been accompanied by increases in the minutes subject to access charges and, therefore, increased revenues.
  In that manner, CenturyTel’s costs to increase capacity have been effectively reimbursed and justified by the increased access revenue derived from the increased traffic requiring facility augmentation.  Historically, as traffic has increased and costs have increased, there has also been an associated increase in revenues available to defray those costs.
  
Socket would upset this balance by compelling CenturyTel to augment facilities to handle increased traffic, but not increasing the revenue flow commensurately to pay for the augmentation.
  Under the single POI per LATA approach, Socket attempts to avoid all financial responsibility for the sizeable costs associated with transporting VNXX dial-up ISP traffic from the numerous CenturyTel end offices to the single POI Socket establishes.
  Socket’s effort is fatally flawed at every level.
  
3.
CenturyTel’s proposal is consistent with the law and underlying economic and regulatory principles, and fairly allocates responsibility between the parties. TC "3.
CenturyTel’s proposal is consistent with the law and underlying economic and regulatory principles, and fairly allocates responsibility between the parties." \f C \l "3" 
Consistent with network concerns, underlying economic and regulatory principles, and the goals of the FTA, CenturyTel simply proposes that a POI be established in a local calling area once the traffic Socket exchanges with that local calling area reaches a DS-1 level.
  This is the same point at which the parties have agreed that a direct connection should be established between that local calling area and Socket’s network.
  A POI would therefore be established in the local calling area when the additional dedicated trunks are added to establish the direct connection.  This would result in Socket appropriately assuming the financial responsibility for those added trunks, as they would be on Socket’s side of the POI.
  Despite Socket’s rhetoric about negative effects of requiring additional POIs, it was obvious on cross-examination at the hearing that no evidence supports any such contention.  Socket conceded it has no evidence concerning the underlying costs of establishing additional POIs,
 undermining any argument that requiring additional POIs constitutes an entry barrier.  
Socket should properly bear financial responsibility for the costs and facilities that are required to make its VNXX dial-up ISP service work.
  In this manner, under CenturyTel’s proposed contract language, Socket would remain responsible for the consequences of its business decisions, including both the financial implications of the traffic it carries and the otherwise applicable terms and conditions where it establishes POIs through collocation arrangements.
  With the likely prospect that most of the traffic “exchanged” between the parties will be VNXX dial-up ISP traffic to Socket’s distant ISP customers, Socket stands to gain all of the revenue from, and should bear most of the cost of, the interconnection arrangement.  Requiring additional POIs as traffic grows would reasonably allocate costs between the parties.  Because multiple POIs balance the facilities investment, provide the best technical implementation of an interconnection arrangement, and prevent inefficient network utilization and the exhaustion of network facilities, Socket should establish a POI in each local calling area with which it exchanges more than one DS-1 worth of traffic.
  Therefore, the Commission should adopt CenturyTel’s proposed language on this issue.
D.
The Commission should treat VNXX dial-up ISP traffic (and other traffic originating and terminating in different local calling areas) as interexchange traffic subject to access charges.  (Article V: Interconnection and Intercarrier Compensation, Issues 10, 31-34; Article II: Definitions, Issues 14-16) TC "D.
The Commission should treat VNXX dial-up ISP traffic (and other traffic originating and terminating in different local calling areas) as interexchange traffic subject to access charges.  (Article V: Interconnection and Intercarrier Compensation, Issues 10, 31-34; Article II: Definitions, Issues 14-16)" \f C \l "2" 
Socket does not stop with its single-POI-per-LATA-in-perpetuity demand.  Instead, Socket also proposes creative definitions of various critical terms that would treat certain forms of interexchange traffic, like VNXX dial-up ISP traffic and interexchange VOIP traffic, as local traffic, and would erect a bill-and-keep intercarrier compensation mechanism.
  Recognizing the FTA’s primary goal of promoting facilities-based competition and reasonably allocating responsibility and costs, the Commission should not allow Socket to shift its costs to CenturyTel, while simultaneously minimizing the costs Socket must bear, limiting the facilities it must deploy, and allowing it to unduly reap a windfall from its VNXX Dial-up ISP traffic.
  As Mr. Simshaw put it, “There is nothing local about a call from Ava to St. Louis.”
  
1.
Socket’s proposed contract language disregards the true underlying nature of the traffic at issue in an effort to construct its arbitrage opportunity and circumvent the otherwise applicable access regime. TC "1.
Socket’s proposed contract language disregards the true underlying nature of the traffic at issue in an effort to construct its arbitrage opportunity and circumvent the otherwise applicable access regime." \f C \l "3"   

Socket’s arbitrage construct cannot be fully implemented in its desired manner unless the VNXX Dial-up ISP traffic is subject to bill-and-keep.  The POI issue, which bears critically on shifting facilities and transport costs from Socket to CenturyTel, is only half of the equation.  To fully game the system, Socket would have the interexchange traffic that will likely comprise the vast majority of traffic exchanged by the parties going forward treated as local traffic, exempt from any access charges.
  Socket would, for instance, have the Commission believe that its VNXX Dial-up ISP Traffic is akin to FX traffic, even though “Socket is not willing to pay for the portion from” the POI to the local calling area, which is the direct connection paid for by the customer in a standard FX arrangement.
  Socket would both shift its facilities and transport costs to CenturyTel and simultaneously avoid fairly compensating CenturyTel for the traffic at issue and the facilities used.  This artifice cannot withstand critical scrutiny
:  
In my testimony, I describe additional arbitrage concerns and, quite frankly, much larger concerns with regard to who bears the cost of the transport, recognizing when virtual NXX dial-up ISP traffic service is rolled out by Socket, let’s say they want to get their ISP in St. Louis, connected with Ava, that creates distance.  Distance creates cost.  It’s going to require transport from Ava all the way to St. Louis.  Particularly costly is the transport from Ava to Branson. . . .  There is an additional arbitrage opportunity that . . . Socket’s bill and keep proposal does not begin to address.

Because Socket’s proposed contract language improperly erects arbitrage opportunities, is inconsistent with the goals of the FTA and sound economic and regulatory principles, and does not fairly allocate responsibility between the parties, the Commission should reject it.
  

Socket’s proposed contract language, on its face and through its application, disregards the true nature of the traffic at issue, artificially re-defining the traffic to suit Socket’s ends.  A cursory review of Socket’s proposed language reveals as much:

· “This compensation regime for IS Traffic shall apply regardless of the locations of the calling and called parties, and regardless of the originating and terminating NPA/NXXs.”

·  “‘Foreign Exchange (FX)’ services are service offerings of local exchange carriers that are purchased by customers, which allow such customers to obtain exchange service from a mandatory local calling area other than the mandatory local calling area where the customer is physically located.”
 

· “‘Local Interconnection Traffic’ shall mean for purposes of this Article, (i) Section 251(b)(5) Traffic, (ii) ISP Traffic, (iii) Transit Traffic, (iv) FX traffic (v) non-PIC’d IntraLATA Toll Traffic.”

· “As used in this Agreement, Virtual NXX Traffic or VNXX Traffic is defined as calls to or from a retail customer that uses a telephone number with an NXX Code (as set forth in the LERG) associated with a Rate Center that is different than the number and Rate Center the customer would receive from a wireline carrier using the customer’s residence or place of business.”

· “‘Information Access Traffic’ is traffic arising from the provision of Information Access Services, are [sic] specialized exchange telecommunications services and where necessary, the provision of network signaling and other functions in connection with the origination, termination, transmission, switching, forwarding or routing of telecommunications traffic to or from the facilities of a provider of information services.”

· “‘ISP traffic’ is traffic to and from an ISP.”

· “‘IntraLATA Toll Traffic’ is defined as traffic between one calling area and another local calling area within the same LATA where the IntraLATA toll provider assesses a separate retail charge for originating this type of traffic.”

Ignoring the originating and terminating points of the traffic at issue (because it primarily originates and terminates in different local calling areas), Socket’s proposed language purports to define away any dispute on applicable intercarrier compensation by simply characterizing the traffic in such a way that, regardless of its actual nature, it is treated either as local traffic or another form of traffic exempt from access charges (e.g., FX traffic, ISP traffic, etc.).
Socket improperly disregards the distinction between local and interexchange traffic.  “Local traffic stays within the boundaries of a local calling area.  Interexchange (or ‘non-local’) traffic crosses the boundaries of a local calling area and is generally subject to toll or long-distance charges paid by the calling party.”
  To that point, “[u]nder the traditional system for rating calls, whether a call is ‘local’ or ‘interexchange’ depends on geographically defined local calling areas.”
  Socket’s proposals completely disregard this distinction by, for example, treating any and all traffic destined for an ISP, including VNXX traffic, as non-access or “local” regardless of whether such calls leave the local calling area, the LATA, or even the state.  While such a result obviously suits Socket’s business plan and erects a lucrative arbitrage opportunity, it is not sanctioned by the FTA, by sound economic and regulatory principles, or by a reasonable allocation of cost and responsibility between the parties.  As Mr. Simshaw testified:
[T]he arbitrage that occurs is having this call when a customer in Ava dials a number and have that call answered in St. Louis and claim that it’s local.  There is nothing local about a call from Ava to St. Louis.  Just because Socket gave that ISP customer in St. Louis an Ava telephone number doesn’t eliminate that, quote, long distance.  There’s a long distance involved here and it generates cost.  And that’s why the ISPs see the value in it.  That’s how they’re arbitraging.  The CLEC and the ISP together take the opportunity to claim that this is local, just because it’s a local telephone number.  When it crosses, it not only leaves the Ava local calling area, it crosses several other local calling areas to get to St. Louis.  That’s not a local call, yet Socket is seeking to exchange that traffic under a definition they create called local interconnection traffic.  Again, there’s nothing local about it.  That’s arbitrage.

As explained at length above in the context of the single POI dispute, that treatment is inappropriate for a multitude of reasons (legal, policy, economic and regulatory).
  
Moreover, Socket’s proposal does not find support in the law.  Contrary to Socket’s assertion, the FCC’s ISP Remand Order did not remove any traffic, ISP-bound or otherwise, from the access regime.
  Instead, the FCC’s focus there was solely on removing a certain subset of traffic to ISPs (i.e., traffic terminating to an ISP in the same local calling area as the originating party) from the Section 251(b)(5) category of local traffic subject to reciprocal compensation.
  Traffic to an ISP that is not located in the same local calling area as the calling party was never included under Section 251(b)(5) and was not at issue in the ISP Remand Order.
  Socket’s lengthy cross-examination of Mr. Simshaw at the hearing on the merits actually demonstrated this point repeatedly and at length.
  The First Circuit’s recent decision is to the same effect.
  Indeed, the FCC itself said as much in its amicus brief filed in the recent Global Naps appeal.
  
“The FCC has consistently maintained a distinction between local and ‘interexchange’ calling and the intercarrier compensation regimes that apply to them.”
  Socket’s VNXX dial-up ISP traffic, therefore, is not properly characterized as local traffic.  Because it originates and terminates in different local calling areas, it is interexchange traffic subject to access charges.
  “Now, if the ISP’s not in the same local calling area, it’s interexchange traffic, subject to access charges.  Always has been, and there’s nothing in the ISP Remand Order that removes this ISP-bound traffic . . . from access charges.”
  Indeed, with at least $42 million riding on its decision, this was precisely the conclusion of the Massachusetts Department of Telecommunications and Energy (DTE), which was affirmed on appeal the same day the hearing on the merits in this matter commenced.
  There, the DTE “required Global Naps to pay Verizon access charges for all ‘virtual NXX’ traffic, including non-local ISP-bound traffic.”
  In affirming the DTE’s decision, the First Circuit discussed the nature of the traffic at issue and the ISP Remand Order, rejected the identical arguments Socket raises here, and arrived—in a manner reminiscent of Mr. Simshaw’s direct testimony—at precisely the conclusion CenturyTel advocates.
  Socket’s offer of language treating its VNXX dial-up ISP traffic as local traffic completely exempt from the access regime is improper.  
2.
CenturyTel’s proposal is reasonable and fairly apportions responsibility between the parties. TC "2.
CenturyTel’s proposal is reasonable and fairly apportions responsibility between the parties." \f C \l "3" 
CenturyTel’s language, which subjects Socket’s VNXX dial-up ISP traffic to access charges, is consistent with the existing access regime and the ISP Remand Order, minimizes the opportunity for arbitrage, is consistent with sound economic and regulatory principles, and fairly allocates costs and responsibilities between the parties.
  Moreover, it remains faithful to the true nature of the traffic at issue.
  On this issue, like the resolution of the POI issue above, the Commission should refrain from allowing Socket to reap a windfall and shift its costs by erecting an arbitrage situation that is inconsistent with the FTA’s key goals.
  Under CenturyTel’s language, true to its nature, the parties would treat VNXX dial-up ISP traffic as access traffic because it consists of calls between parties who are not located in the same local calling area.
  This is precisely the result arrived at by the Massachusetts DTE, which the First Circuit affirmed.
  Therefore, the Commission should adopt CenturyTel’s proposed contract language on these issues.
  
E.
Properly allocating responsibility between the parties and rejecting Socket’s effort to assume unilateral control over the methods and means of interconnection, the Commission should adopt CenturyTel’s proposals for the remaining disputes in Article V.  (Issues 5(A), 8, 11-14, 18, 20, 21, 24, and 26) TC "E.
Properly allocating responsibility between the parties and rejecting Socket’s effort to assume unilateral control over the methods and means of interconnection, the Commission should adopt CenturyTel’s proposals for the remaining disputes in Article V.  (Issues 5(A), 8, 11-14, 18, 20, 21, 24, and 26)" \f C \l "2" 
CenturyTel’s position statements in the Final DPL and its testimony
 unequivocally demonstrate that Socket’s demands with respect to the parties’ other Article V disputes are excessive, are inconsistent with the underlying goals of the FTA and industry standards, do not reasonably allocate responsibility between the parties, and should be rejected.  Importantly, Socket offers nothing in its rebuttal testimony, its position statements in the Final DPL or at the hearing on the merits that requires further addressing these issues in detail here.  It is not enough for Socket to retreat to the assertion that many of its proposals are based on language recently adopted for AT&T.
  While the same law will apply in both proceedings, factual and operational differences between AT&T and CenturyTel in the application of the FCC’s rules mandate different results here.
  The evidence in the record demonstrates that the Commission should adopt CenturyTel’s proposed contract language with respect to each of these issues.
III.
PANEL 2:  PRICING/UNEs/RESALE TC "III.
PANEL 2:  PRICING/UNEs/RESALE " \f C \l "1" 
A.
THE COMMISSION SHOULD ADOPT CENTURYTEL’S PROPOSED TELRIC-COMPLIANT RATES (ARTICLE VIIA: UNE PRICING & ARTICLE VI, ISSUE 34, RESALE AVOIDED COST DISCOUNT) TC "A.
THE COMMISSION SHOULD ADOPT CENTURYTEL’S PROPOSED TELRIC-COMPLIANT RATES (ARTICLE VIIA: UNE PRICING & ARTICLE VI, ISSUE 34, RESALE AVOIDED COST DISCOUNT)" \f C \l "2" 
Under the FTA, CenturyTel is obligated to lease certain portions of its telecommunications network (called “unbundled network elements” or “UNEs”) to its competitors at cost-based, wholesale rates.  To that end, the FCC’s rules require that state commissions establish such rates using a “forward-looking” pricing methodology that allows an ILEC like CenturyTel to recover its costs and a reasonable profit.  In this proceeding, the parties’ pricing disputes relate to certain recurring rates (i.e., monthly “rental” payments for UNEs), certain non-recurring charges (“NRCs”) (i.e., one-time charges associated with acquiring a UNE from an ILEC, including an “additive” for the recovery of the cost of any improvements of access to OSS that might be required), and the applicable Avoided Cost Discount when Socket acquires telecommunications services for resale.  In each respect, CenturyTel proposes rates that are reasonable, forward-looking and consistent with prevailing FCC pricing methodology.  Socket, on the other hand, fails to justify its underlying rate proposals and does not faithfully adhere to the FCC’s pricing methodology.
1.
The FCC’s Prevailing UNE Pricing Methodology—TELRIC—Necessarily Drives the Commission’s Pricing Determination. TC "1.
The FCC’s Prevailing UNE Pricing Methodology—TELRIC—Necessarily Drives the Commission’s Pricing Determination." \f C \l "3" 
The Commission’s resolution of the parties’ pricing disputes must be informed by federal jurisprudence and FCC guidance.  The starting point, again, should be the recognition that the primary goal of the FTA was to promote facilities-based competition.
  This fundamental goal was based on the recognition that only facilities-based competition will fully unleash the incentives of ILECs and CLECs alike to develop innovative service and pricing options to the benefit of consumers.
  Congress understood, however, that it was unlikely that CLECs could immediately duplicate every aspect of a local telephone network.  Instead, they initially may need to obtain “[s]ome facilities and capabilities” from the ILEC.
  Accordingly, the FTA required ILECs to lease “network elements”
 to CLECs to be used with the CLECs’ own facilities to provide telecommunications services.
  Specifically, the FTA requires ILECs to provide these “unbundled” network elements (“UNEs”) “on rates, terms, and conditions that are just, reasonable, and nondiscriminatory[.]”
  Where a state commission establishes UNE rates, the FTA requires that those rates be “just and reasonable,” “nondiscriminatory” and based on “the cost . . . of providing the . . . network element,” which “may include a reasonable profit.”

The Local Competition First Report and Order established, among other things, a mandatory pricing methodology that state commissions must follow to establish the rates ILECs charge CLECs for leasing network elements.  Specifically, the FCC adopted a forward-looking economic cost methodology called Total Element Long Run Incremental Cost (“TELRIC”).
  The goal of TELRIC is to establish prices for network elements that “replicate[], to the extent possible,” what the ILEC would be able to charge in a competitive market.
  In other words, TELRIC calculates the “forward-looking” cost of providing UNEs in a fully-competitive market in which the ILEC is a wholesaler, leasing UNEs to CLECs.  
Under TELRIC, the cost is equal to what it would cost the ILEC today to build a local network providing all the services its current network provides, to meet reasonably foreseeable demand, using the least-cost, most-efficient technology currently available.
  More specifically, the TELRIC of a UNE is the sum of three components: (1) operating costs; (2) depreciation expense; and (3) risk-adjusted cost of capital.
  “Operating costs” are the annual costs associated with operating and maintaining a network that uses the most efficient technology currently available.
  “Depreciation expense” represents the ILEC investment in an element over time and, under TELRIC, should be based on “economic depreciation” that “reflects the true changes in economic value of an asset.”
  Finally, “risk-adjusted cost of capital” reflects “the rate of return required to attract capital” or “the rate of return that investors expect to receive from alternative investments that have the same risk.”
  Combined, a UNE’s rate is derived from these three components.
Although ILECs and state commissions challenged the FCC’s authority to impose a rate-setting methodology on state commissions and the specific methodology chosen (i.e., TELRIC), both challenges ultimately failed, with the Supreme Court upholding the FCC’s jurisdiction to “design a pricing methodology” to bind state commissions’ ratemaking.
  The Supreme Court later affirmed the FCC’s substantive TELRIC rules.
  Shortly after the Supreme Court affirmed its rules, the FCC released its TELRIC Notice of Proposed Rulemaking (“TELRIC NPRM”) in which it initiated a comprehensive review of its UNE pricing rules
 and reaffirmed its decision to base UNE prices on the forward-looking cost of providing UNEs.
  In doing so, however, the FCC tentatively concluded that TELRIC was too hypothetical in nature and that UNE prices “should more closely account for the real-world attributes of the routing and topography of an incumbent’s network in the development of forward-looking costs.”

2.
CenturyTel’s proposed recurring rates for DS1 and DS3 UNE loops are reasonable, forward-looking, and TELRIC-compliant. TC "2.
CenturyTel’s proposed recurring rates for DS1 and DS3 UNE loops are reasonable, forward-looking, and TELRIC-compliant." \f C \l "3" 
The only recurring rate elements left in dispute in this proceeding are the recurring rates for DS1 and DS3 UNE loops.
  Because the UNE loop is perhaps the most critical UNE in terms of cost, and due to the significant economic, network, and competition-impacting repercussions of setting UNE loop rates below cost, the Commission must carefully scrutinize the parties’ proposals.
  To that end, the Commission’s decision-making, as Socket concedes,
 must adhere to prevailing TELRIC pricing methodology.
  Thus, the Commission should critically evaluate the applicable operating costs, depreciation expense, and risk-adjusted cost of capital of the network elements at issue.
  Doing so reveals that CenturyTel’s proposed rates are TELRIC-compliant, nondiscriminatory, and just and reasonable.

Based on its CenturyTel-specific TELRIC analysis, considering forward-looking loop design and network assumptions, the FCC-prescribed default cost of capital, the FCC-prescribed asset lives for depreciation, and reasonable operating expenses, CenturyTel proposes the following recurring rates for DS1 and DS3 UNE loops:

CenturyTel of Missouri, LLC



DS1

DS3

Zone 1

$ 439

$ 1,408

Zone 2

$ 418

$ 1,586

Zone 3

$ 430

$ 1,825

Zone 4

$ 406

$ 2,124

Spectra Communications Group, Inc.


DS1

DS3

Zone 1

$ 390

$ 960

Zone 2

$ 505

$ 1,897

Zone 3

$ 259

$ 1,129

Zone 4

$ 305

$ 1,336

These proposed recurring DS1 and DS3 UNE loop rates are CenturyTel-specific, reasonable, forward-looking and TELRIC-compliant.
  

(a)
CenturyTel’s network inputs and assumptions are reasonable and forward-looking, producing TELRIC-compliant operating expenses. TC "(a)
CenturyTel’s network inputs and assumptions are reasonable and forward-looking, producing TELRIC-compliant operating expenses." \f C \l "4" 
To develop operating expenses, CenturyTel’s cost studies incorporate forward-looking network designs, technologies, and investment costs.
  Instead of simply modeling its existing network and calling that forward-looking, CenturyTel determined what a forward-looking network would look like (i.e., design, equipment, facility mix, technology) in the Missouri exchanges CenturyTel serves, based on average loop length from the serving wire center to the end user customer premises.
  In some cases, that forward-looking network mirrored CenturyTel’s existing network and in some cases it did not.  In any event, though, CenturyTel developed its operating expenses based on the forward-looking network design, technologies, equipment and investment costs associated with that modeled network.
CenturyTel's proposed recurring DS1 and DS3 UNE loop rates are based on efficient forward-looking network design, technology, and cost data inputs.
  In both the Final DPL and in its direct and rebuttal testimony, CenturyTel explained at length the underlying methodology it employed, as well as the specific assumptions and inputs incorporated into its recurring loop rate cost studies.  In response, while constructing a hodgepodge of irrelevant and misguided aspersions, Socket offers virtually no substantive challenge to either the network designs or the inputs utilized.
  As such, extensive re-briefing on those unchallenged issues is unnecessary.  Suffice it to say that notwithstanding Socket’s allegations of “hard coding,”
 “black boxes”
 and inadequate time for review,
 it utterly fails to substantively dispute much of the underlying design or assumptions utilized to develop operating expenses.
  That failure is readily explained by the TELRIC-compliant methodology CenturyTel used and the reasonable, forward-looking assumptions and inputs  incorporated in the studies.

Among other inputs, expected utilization of the network element at issue (i.e., fill factor), here DS1 and DS3 UNE loops, is an important component in the ultimate operating expenses of that network element.
  Fill factors represent the ratio of working lines to the total available lines (i.e., the portion of facilities being used compared to the portion not currently in use).
  Importantly, as even Socket concedes,
 an efficient, forward-looking network will necessarily contain spare capacity (unused portion) due to the bulky nature of cable and, among other things, the need to account for repairs, breakages, emergencies, random nature of service demand, and growth.
  Spare capacity is also required in the network to maintain lower network costs (that is, greater repair and maintenance expenses would be incurred without such capacity), to address different standard sizes of cabling set by vendors, and to account for the fact that spare capacity is unique to a given geographic area and therefore cannot be ported to another area.
  

Consistent with TELRIC methodology and FCC guidance, CenturyTel’s cost studies utilized actual fill factors for DS1 and DS3 loops within the four rate groups at issue.
  To properly reflect a rural network, including lower customer density and slower adoption of certain services, current actual fill rates constitute accurate, forward-looking data for the TELRIC cost studies.
  As noted above, moreover, use of existing, actual fill is also consistent with the FCC’s comments in its TELRIC NPRM.  Indeed, using existing fill is a conservative forward-looking assessment because applicable data confirms that fill factors may actually decline in Missouri in the future.
  Based on the facilities and routes at issue, considering the critical factors that impact fill, CenturyTel’s fill factors represent an efficient network for a rural service provider and are also representative of expected fill factors in the future for a rural service provider.
  Therefore, the fill factors CenturyTel used in its cost study are reasonable, forward-looking, and TELRIC-compliant.
  
In the end, CenturyTel derived recurring DS1 and DS3 UNE loop rates based on forward-looking operating expenses that are consistent with TELRIC pricing principles.

(b)
CenturyTel’s proposed recurring DS1 and DS3 UNE loop rates utilize a reasonable, forward-looking risk-adjusted cost of capital. TC "(b)
CenturyTel’s proposed recurring DS1 and DS3 UNE loop rates utilize a reasonable, forward-looking risk-adjusted cost of capital." \f C \l "4"  
Representing the second of the three components from which UNE rates are derived under TELRIC, risk-adjusted cost of capital reflects the investor-required rate of return necessary to encourage investment in an ILEC’s UNE line of business.
  A forward-looking cost of capital must reflect the risks inherent in that UNE line of business.
  The rationale is straight-forward: investors expect higher returns for riskier businesses and the cost of capital must reflect those investors’ higher expectations.  Indeed, the FCC clarified in its Triennial Review Order  that TELRIC mandates a “risk-adjusted” cost of capital:

[A] TELRIC-based cost of capital should reflect the risks of a competitive market.  The objective of TELRIC is to establish a price that replicates the price that would exist in a market in which there is facilities-based competition.  In this type of competitive market, all facilities-based carriers would face the risk of losing customers to other facilities-based carriers, and that risk should be reflected in TELRIC prices.

In short, state commissions must “establish a cost of capital that reflects the competitive risks associated with participating in the type of market that TELRIC assumes”
—i.e., a fully-competitive one.  Further, the FCC specifically recognized that “increased competition would lead to increased risk, which would warrant an increased cost of capital.”
  
Here, CenturyTel conservatively utilized the FCC’s authorized rate of return of 11.25%.
  Socket leaves cost of capital virtually unchallenged.  Although Socket recognizes its importance,
 the only dispute, such as it is, is the observation that Dr. Avera advocated a similar cost of capital for SBC Texas several years ago and the state commission did not adopt it.
  That, of course, is no answer to the issue.  First, CenturyTel is utilizing the FCC-prescribed default cost of capital.
  This selection is presumptively reasonable and has been repeatedly sanctioned by the FCC for more than 20 years.
  Second, the substantial weight of evidence and Dr. Avera’s detailed analysis supports that 11.25% cost of capital as a conservative measure of cost of capital.
  Third, Socket offers no evidence or analysis suggesting the propriety of a different cost of capital.
  Indeed, Socket concedes it is not proposing an alternative cost of capital in this proceeding.
  
In 2003, the FCC’s Wireline Competition Bureau (“WCB”) conducted an arbitration to resolve UNE pricing issues in Virginia between Verizon and several CLECs.
  In the first decision to consider and apply the FCC’s Triennial Review Order requirement to establish a cost of capital based on the assumption of a fully-competitive market, the WCB adopted a 12.95% cost of capital, which is substantially greater than the 11.25% cost of capital CenturyTel proposes here.
  Significantly, the WCB indicated that it would have approved a cost of capital even higher, but for the fact the case was a “baseball”-style arbitration which constrained the WCB to choose only one of the parties’ competing proposals.
  Other state commissions have reached similar conclusions following the FCC’s release of the Triennial Review Order.  The Pennsylvania Public Utilities Commission (PPUC), for example, has explicitly recognized that the FCC’s mandate to assume a fully-competitive UNE market warrants an upward adjustment in a forward-looking, TELRIC-compliant cost of capital.  Addressing the cost of capital post-Triennial Review Order, the PPUC abandoned its prior 9.83% cost of capital and replaced it with a 12.37% cost of capital in light of the FCC’s instruction.
  Based on the assumption of a fully competitive marketplace, the PPUC “conclude[d] that a 12.37 percent overall cost of capital . . . is more reflective of a competitive market”

CenturyTel’s cost studies utilize an 11.25% cost of capital to conservatively reflect the risks in the telecom business, a cost of capital significantly lower than those adopted in the preceding cases.
  Moreover, the FCC has authorized ILECs to use 11.25% as a return on investment and that determination has repeatedly withstood critical scrutiny.
  Specifically, the FCC has maintained its approved cost of capital rate of 11.25% for over a decade, and it remains the prevailing rate today.
  Moreover, Dr. Avera’s independent analyses confirm the reasonableness of this rate.
  Indeed, the great weight of market evidence suggests that CenturyTel’s proposed rate of return is conservative.  Therefore, CenturyTel’s proposed 11.25% rate of return is reasonable, conservative, and appropriate for use in this proceeding.
  

(c)
CenturyTel reasonably and conservatively utilized FCC-prescribed lives to develop depreciation expense, consistent with TELRIC. TC "(c)
CenturyTel reasonably and conservatively utilized FCC-prescribed lives to develop depreciation expense, consistent with TELRIC." \f C \l "4" 
Together with operating expenses and risk-adjusted cost of capital, discussed above, depreciation expense is a core element of any TELRIC-based UNE rate and is the third of the three components that collectively result in TELRIC rates.
  Depreciation expense reflects the annual decline in economic value of a capital asset over time,
 allowing ILEC investment in capital assets to be recovered through UNE rates over the expected life of those assets.
  Importantly, under TELRIC, economic depreciation must take into account the likely decline in the value of a capital asset resulting from: (i) the fully-competitive market that TELRIC assumes; and (ii) improvements in technology.
  “[D]epreciation should reflect any factors that would cause a decline in asset values, such as competition or advances in technology.”
  
Quite naturally, both advancements in technology and increased competition dictate that shorter asset lives may be adopted in a forward-looking analysis of the telecommunications industry.  Recent technological advances and forward-looking expectations result in shorter asset lives because equipment becomes obsolete faster, and the market becomes inundated with new advancements.
  The ILEC must deploy new facilities sooner to replace old equipment that becomes more quickly obsolete.  Likewise, increased competition and resulting customer losses also reduce the useful life of assets as competitive pressures compel the ILEC to replace facilities and maintain state-of-the-art equipment.  This competition/technology duality bears critically on forward-looking asset lives; improvements in technology render current equipment obsolete faster and increased competition renders some of CenturyTel’s equipment worthless because there will be no demand for it.  Both pressures shorten asset lives.  
CenturyTel utilizes asset lives within the FCC-prescribed range of lives determined to be reasonable.
  Not only has CenturyTel used asset lives that should be presumptively reasonable as falling within the FCC-prescribed range for the assets at issue, but those lives, if anything, are conservative in light of the changes in the industry that would support much more aggressive (i.e., shorter) lives.
  In other words, the dual pressures of improvements in technology and increased competition support the use of shorter asset lives.
  Therefore, by using proposed FCC-prescribed lives, CenturyTel has taken a very conservative approach to depreciation, utilizing asset lives falling in the FCC-prescribed range.
  Instructively, perhaps owing to this reasonable and conservative position, Socket does not challenge that selection.
  Indeed, Socket fails to offer any substantive challenge to the asset lives and resulting depreciation expenses CenturyTel utilizes in its recurring DS1 and DS3 UNE loop cost studies.
(d)
Ignoring TELRIC, Socket fails to justify its proposed recurring rates and fails to substantively challenge those proposed by CenturyTel. TC "(d)
Ignoring TELRIC, Socket fails to justify its proposed recurring rates and fails to substantively challenge those proposed by CenturyTel." \f C \l "4" 
With respect to recurring DS1 and DS3 UNE loop rates, Socket’s case is inadequate both in terms of supporting its proposal and in failing to substantively challenge CenturyTel’s proposals.
  As to the latter, for example, Socket’s case is little more than an attempt to distract the Commission from a faithful application of TELRIC.  Socket casts generic aspersions without challenging critical underlying assumptions and inputs.  Although Socket ostensibly discusses several aspects of CenturyTel’s recurring cost analysis, it leaves the entirety of risk-adjusted cost of capital and depreciation expenses, two of the three major rate components, virtually untouched.  And with respect to the third component, operating expenses, Socket does little more than make some general arguments about fill factors and raise red herrings about the cost model.
  

Socket’s claim that it lacked adequate time is both ironic and in error.  First, it is ironic that Socket now complains when it was Socket that opposed CenturyTel’s request for additional time to conduct this proceeding, adamantly insisting that the schedule not be extended.
  Second, the claimed lack of time is without merit.
  CenturyTel provided the cost model and underlying material well in advance of direct testimony and provided the cost studies approximately one week before direct testimony.
  Although repeatedly belaboring the assertion that it lacked time to review the cost studies, Mr. Turner admitted on re-direct that he never reviewed CenturyTel’s discovery responses or initial cost model production.
  Socket had sufficient time to review and analyze the material.  After all, the inputs CenturyTel utilized are consistent with FCC guidelines and should be familiar to an analyst with Mr. Turner’s degree of experience.
  Analyses of risk-adjusted cost of capital and asset lives for depreciation expense are separate and distinct from the details underlying any particular UNE cost study and nothing prevented Mr. Turner from performing his own studies.  Nonetheless, Socket failed to independently evaluate either component and failed to present any credible alternatives.  Likewise, Socket could have, but failed to, address forward-looking network design, loop length, cost modeling, and fill factors.
  

Unlike CenturyTel, Socket fails to proffer any evidence or analysis supporting its proposed recurring rates.
  Not only is there no support for the recurring rates it proposes,
 Socket’s direct testimony does not even appear to address its proposals for the disputed recurring rate elements at issue.
  Moreover, Socket’s proposed recurring rates ignore the evidence and disregard TELRIC.  While acknowledging that the appropriate cost standard for this proceeding is TELRIC, Socket proposes DS3 recurring rates based on CenturyTel special access tariffs without adequate explanation or application of TELRIC pricing methodology.
  Socket has neither conducted a cost study supporting its proposed recurring rates in this proceeding nor timely presented an affirmative case in support of its recurring DS1 and DS3 UNE loop rates.
  For example, Socket never justified use of certain tariffed rates and failed to demonstrate the TELRIC-compliance of its new fallback rate proposal for DS1 loops based on agreed-to rates for 4-wire analog loops.
  That latter position is not cost-based, lacks evidentiary or analytical support, and is not supported—as Socket concedes—by any TELRIC-compliant study.
  

Socket never shows that its recurring rate proposal reflects CenturyTel’s forward-looking costs.  Indeed, Socket completely fails to develop appropriate operating expenses, risk-adjusted cost of capital or depreciation expenses, and never offers any viable argument demonstrating the propriety of its proposal with respect to CenturyTel.  This despite Socket’s admission at the hearing on the merits that TELRIC is the governing standard for development of UNE rates here.
  Socket concedes that the appropriate cost methodology in this proceeding should be TELRIC and admits it did not conduct a TELRIC-compliant cost study with respect to either DS1 or DS3 UNE loops.
  Basing its proposal on CenturyTel’s special access tariff, Socket acknowledges that it did not perform any DS3 cost study and that, although it did conduct a DS1 study, “I would not consider it to be TELRIC-compliant.”
  A faithful application of the FCC’s TELRIC pricing methodology requires rejection of Socket’s proposed recurring rates.

3.
The Commission should adopt CenturyTel’s non-recurring charges (NRCs). TC "3.
The Commission should adopt CenturyTel’s non-recurring charges (NRCs)." \f C \l "3" 
In addition to the parties’ dispute as to recurring DS1 and DS3 UNE loop rates, a number of disputes also exist with respect to non-recurring charges (“NRCs”).  Whereas Socket borrows AT&T Missouri’s NRCs, without any showing of applicability here, CenturyTel proposes GTE-based UNE NRCs that are contained in its existing agreements with other CLECs.  Exercising sound judgment and consistent with prevailing economic and regulatory principles, the Commission should reject Socket’s proposal to incorporate AT&T’s NRCs, which are completely divorced from CenturyTel’s actual or expected costs, into the parties’ ICA.  Instead, the Commission should adopt the GTE-based NRCs contained in CenturyTel’s existing Commission-approved ICAs with other CLECs.
  Alternatively, if the Commission compels CenturyTel to implement electronic access to OSS as Socket demands, it should adopt CenturyTel’s proposed alternative UNE NRCs, which allocate the Missouri-specific share of CenturyTel’s OSS-related development and implementation costs as an “additive” across the non-recurring rate elements at issue here.
  The FCC’s TELRIC pricing methodology and CenturyTel’s undisputed right to recover development and implementation costs associated with any required electronic interface to CenturyTel’s OSS unequivocally mandate adoption of CenturyTel’s proposed NRCs.
  
(a)
Rejecting Socket’s demands for electronic access to OSS, the Commission should adopt CenturyTel’s GTE-based UNE NRCs. TC "(a)
Rejecting Socket’s demands for electronic access to OSS, the Commission should adopt CenturyTel’s GTE-based UNE NRCs." \f C \l "4" 
Barring a requirement that CenturyTel develop and implement electronic access to its OSS, the Commission should adopt the GTE-based NRCs that are part of existing Commission-approved CenturyTel interconnection agreements in Missouri.
  CenturyTel proposes using these existing GTE-based NRCs as a reasonable proxy for its non-recurring UNE costs.  In response, Socket merely comments that they are not Missouri-specific and that they are not arbitrated rates.
  But that is no basis for rejecting them.  Indeed, Socket offers no viable basis for rejecting CenturyTel’s proposed NRCs.
  As CenturyTel explained in its testimony, those GTE-based UNE NRCs serve as an adequate proxy for CenturyTel’s NRCs.
  They are also nondiscriminatory, reasonable, and consistent with the public interest.
  Therefore, the Commission should adopt the GTE-based NRCs CenturyTel proposes.

(b)
If CenturyTel must develop and implement electronic access to OSS, the Commission should adopt CenturyTel’s alternative NRCs. TC "(b)
If CenturyTel must develop and implement electronic access to OSS, the Commission should adopt CenturyTel’s alternative NRCs." \f C \l "4" 
If the Commission orders CenturyTel to develop and implement the access to OSS that Socket demands, CenturyTel is entitled to recover its costs for doing so.  That underlying entitlement to cost recovery is beyond dispute.  Socket conceded as much at the hearing on the merits.
  Indeed, Socket acknowledged that CLECs are the ones generally responsible for reimbursing ILECs for the costs of developing and implementing access to OSS,
 and the law in that respect is unequivocal.
  As the FCC’s Wireline Competition Bureau noted, “incumbent LECs should be permitted to recover the forward-looking costs of providing access to OSS solely from competitive LECs.”
  Similarly, one district court recognized that “an incumbent may lawfully charge for both the development and provision of a system that allows competitors to interface with OSS . . . . TELRIC permits incumbents to charge competitors for the development of systems that help them comply with the Act by facilitating access to OSS, as long as those costs are forward-looking and contemplate the use of least-cost technology to eliminate existing inefficiencies.”
  Ultimately, then, there is no dispute about CenturyTel’s entitlement to recover its costs associated with providing Socket access to OSS.

While complaining that CenturyTel’s proposed alternative NRCs are higher than its proposed SBC-based NRCs, Socket offers nothing in the way of substantive challenge to CenturyTel’s proposed means of cost recovery.  CenturyTel’s alternative NRCs are higher because they include an OSS additive that reflects the Missouri-specific apportionment of the forward-looking cost of providing Socket the access to OSS Socket demands.
  Those demands necessitate adoption of higher UNE NRCs to provide adequate cost recovery.
  To develop those alternative NRCs, CenturyTel used Socket’s proposed NRCs as a starting point and adjusted them based on (a) CenturyTel’s specific Missouri-apportioned cost to develop and implement the interfaces at issue, (b) CenturyTel-specific forward-looking demand levels in Missouri, and (c) a ten-year recovery period for CenturyTel’s costs.
  Importantly, CenturyTel only allocated a portion of the overall cost based on the reasonably anticipated Missouri-specific demand as a percentage of all CenturyTel wholesale customers—CenturyTel is not attempting to recover the entire cost of the electronic access to OSS development and implementation from CLECs in Missouri, only a pro rata portion based on expected demand in Missouri.
  This methodology (i.e., ten-year recovery period and allocation to state based on demand) is consistent with the WCB’s methodology in the Verizon Virginia Cost Proceeding.

CenturyTel’s proposed alternative NRCs are obviously much higher than the NRCs Socket proposes.
  Socket’s opposition to those proposed alternative NRCs consists of little more than a rhetorical expression of disdain at the fact that they are higher than Socket’s proposal.
  Indeed, Socket attempts to chastise CenturyTel’s proposed alternative NRCs by noting that they are, percentage-wise, substantially greater than the AT&T NRCs, arguing that the difference cannot be explained by different task times and labor rates alone.
  Quite so.  What Socket fails to reveal, at least until cross-examination at the hearing on the merits, is that the important OSS additive drives the entirety of the difference.
  

CenturyTel’s proposed alternative NRCs are undoubtedly higher than the AT&T NRCs upon which Socket relies.  That, however, is a byproduct of Socket’s OSS-related demands; CenturyTel is unquestionably entitled to recover its costs, which necessarily increases the NRCs substantially due to the low level of current and forward-looking order volume.
  Therefore, if the Commission requires CenturyTel to develop and implement access to OSS as Socket demands, it must adopt CenturyTel’s proposed alternative NRCs,
 which represent the only means of cost recovery here and have not been subject to any meaningful challenge from Socket.

(c)
Socket’s failure to demonstrate the applicability or comparability of AT&T’s NRCs to CenturyTel, as well as its failure to provide any evidence or analysis as to non-recurring costs, mandates rejection of Socket’s proposed AT&T-based NRCs. TC "(c)
Socket’s failure to demonstrate the applicability or comparability of AT&T’s NRCs to CenturyTel, as well as its failure to provide any evidence or analysis as to non-recurring costs, mandates rejection of Socket’s proposed AT&T-based NRCs." \f C \l "4" 
Instead of conducting a CenturyTel-specific analysis, Socket’s proposed UNE NRCs are simply taken from its existing ICA with AT&T Missouri.
  But Socket offers no evidence or cost studies supporting its proposal.
  To simply incorporate AT&T NRCs, presumably based on AT&T non-recurring costs, is not consistent with TELRIC and fails to recognize CenturyTel’s specific costs.
  First, Socket’s proposal does not ensure CenturyTel’s cost recovery.
  Second, Socket’s proposed NRCs ignore the development and implementation costs associated with its OSS-related demands, costs that must necessarily be recovered from CLECs.  As such, the Commission cannot adopt those proposed NRCs along with a requirement that CenturyTel develop and implement the access to OSS Socket demands.  Third, it is inappropriate to simply extend AT&T-based costs and rates to CenturyTel without any showing that those specific costs and rates are equally applicable to CenturyTel, which Socket never does.
  Socket critically errs in assuming that AT&T rates should be extended to CenturyTel.
  
Socket never offers any evidence demonstrating that AT&T’s NRCs are applicable in any respect to CenturyTel or that the underlying costs are comparable.
  Instead, Socket merely asserts “a great deal of similarity,” “anticipates” a lack of “material difference,” and assumes costs would not “be significantly different.”
  Assumptions built on anticipation premised upon unsupported expectations is not what the FCC has in mind under TELRIC.  Socket’s approach is inconsistent with TELRIC and demonstrates a critical lack of serious support for those proposals.
 Lacking any such evidence or analysis of the propriety of its proposal, the AT&T-based NRCs cannot survive critical scrutiny.  As this Commission recognized in 1997, “TELRIC is a concept, not a defined algorithm, therefore different companies would be expected to produce different TELRIC costs if the total costs were identical.”
  It is not enough for Socket to simply assume that one company’s costs or rates will be the same for another company.  

This dearth of supporting evidence or analysis demands the rejection of Socket’s proposed NRCs.
  Socket offers little beyond noting that it is proposing NRCs from its ICA with AT&T and commenting on unsupported assumptions that those NRCs should apply to CenturyTel.
  Socket did not file the AT&T cost studies upon which those NRCs were based, did not file Mr. Turner’s “restatements” of those cost studies, and did not offer any CenturyTel-specific analysis of the NRCs.
  Moreover, Socket observes that there are four critical components to evaluating non-recurring costs (tasks, probability of task occurrence, task time, and labor rate), but effectively concedes that it did not examine any of those four critical components with respect to CenturyTel.
  Cross-examination of Socket’s witnesses at the hearing on the merits was insightful, revealing the stark lack of analysis or evidence supporting its NRCs.
  On cross, Socket effectively admitted that it had not conducted a cost study to support its proposed NRCs or to determine the applicability or comparability of AT&T’s NRCs to CenturyTel, and had failed to accurately review CenturyTel’s proposed NRCs.

Socket has provided no evidence of non-recurring costs or of the appropriateness of its proposed NRCs.
  “It’s not good enough to just say, let’s go with the SBC rates, especially - - especially when there’s no evidence suggesting comparability or applicability of those rates to the CenturyTel ILECs in Missouri.”
  In short, there is no evidence in the record supporting Socket’s proposed NRCs.  Assumptions, speculation, and unsupported expectations are insufficient.  Therefore, the Commission cannot adopt the rates Socket presents.

(d)
Independent of Socket’s evidentiary failings, simply borrowing the AT&T Missouri NRCs is improper. TC "(d)
Independent of Socket’s evidentiary failings, simply borrowing the AT&T Missouri NRCs is improper." \f C \l "4" 
CenturyTel is obviously not AT&T Missouri.  That is not to say, of course, that CenturyTel should be exempt from any applicable laws or regulations simply because it is different.
  As CenturyTel has repeatedly articulated, it is not asking for any exemption or special treatment.  Instead, in developing TELRIC-compliant UNE rates, the Commission must consider how those differences between CenturyTel and AT&T impact costs and rates.
  While the same law governs (i.e., CenturyTel’s UNE rates are driven by TELRIC), the outcome differs because of critical, underlying differences between the companies.  In short, sound regulatory policy requires that CenturyTel’s unique nature be considered in establishing rates.
  Recognizing this, the Commission should not adopt Socket’s proposed UNE NRCs because they do not serve as an adequate proxy for CenturyTel’s non-recurring costs.
  Socket’s proposed NRCs are based on AT&T’s cost (including AT&T labor rates, tasks, task times, and probabilities of occurrence for anticipated tasks) and AT&T’s demand levels for non-recurring activity, all of which are much different than those of CenturyTel.  As a result, Socket’s UNE NRCs do not reflect CenturyTel’s costs
 and TELRIC demands rejection of Socket’s proposal.
  

Socket’s AT&T-based NRCs are not applicable to CenturyTel and do not afford CenturyTel cost recovery, especially given the cost to implement electronic access to OSS, if any, and the low level of wholesale demand.
  “Socket has not put forth any evidence or analysis supporting the applicability of SBC’s NRCs to CenturyTel.”
  CenturyTel differs from AT&T due, in part, to its rural service territory, which determines its unique cost structure and less populated activities, as compared to larger urban centers.
  Further differences include their respective size of customer base, geographic density of customer base, size of employee base, finances, economy of scale, economy of scope, order volumes, systems deployed, level of automation, business strategies and policies, and actual processes and procedures.
  Business models critically differ, too.  Unlike CenturyTel, AT&T considers its landline telephone business to be a diminishing source of revenue with its primary business growth objectives focused on wireless, VOIP, Internet and cable operations.  CenturyTel, however, considers its telephone operations to be its primary business, and any affiliated business lines are used in a supporting role.  

To avoid undervaluing CenturyTel’s network, distorting pricing signals, and undermining TELRIC’s objectives (including the primary goal of promoting facilities-based competition), the Commission’s application of TELRIC must recognize and account for these differences.
  Socket’s demands, however, fail to recognize these critical differences, inappropriately treating CenturyTel exactly like AT&T.  Sound regulatory policy requires that the rural nature of CenturyTel’s service areas be considered in establishing reasonable terms and conditions for UNE services offered to CLECs.
  Socket’s failure to do so with respect to its proposed NRCs is fatal.

(e)
CenturyTel is not bound to zero-rate NRCs. TC "(e)
CenturyTel is not bound to zero-rate NRCs." \f C \l "4" 
In its testimony, Socket contends that, but for Socket’s magnanimity, CenturyTel would be somehow bound in perpetuity to NRCs contained in the original GTE/AT&T ICA from 1997.  That, in effect, means most of the NRCs are at a zero rate ($0).  Socket’s assertion is patently absurd.  First, it violates the fundamental premise of TELRIC, which assumes a current estimate of forward-looking costs in a future market with ubiquitous competition.
  Socket goes so far as to suggest that because “the current GTE/AT&T-Arbitration based interconnection agreement … does not have any nonrecurring charges in it,” CenturyTel’s non-recurring services should be provided free of charge.  Aside from the unconstitutional nature of the unlawful taking without just compensation Socket apparently advocates, its assertion that CenturyTel is bound to zero rate NRCs is inconsistent with economic logic and the policy goals of the Act.  There is no rational regulatory or economic basis for Socket’s contention that CenturyTel is forever bound to those static NRCs, much less that it is obligated to provide non-recurring services at no charge.
  

Second, Socket misinterprets the language upon which its arguments are based.  The point of the order approving CenturyTel’s acquisition of GTE assets was to ensure a stable transition from GTE to CenturyTel, but it was never intended to bind CenturyTel forever to those identical rates, terms, and conditions.
  And the single NRC identified in the GTE/AT&T ICA, the $ 3.92 NRC, was not a service order NRC ubiquitously applicable to all service orders.  Rather, it was a charge “to switch a customer from GTE to AT&T.”  GTE/AT&T ICA, Attachment 14 at Appendix 1 item 1.1.  Importantly, the intent all along was that remaining NRCs would be determined later in accordance with the terms of the agreement, as and when there was a demand for a “TBD” (“To Be Determined”) item.
  

CenturyTel should not be eternally bound to those NRCs with no opportunity to re-assess those rates.  For Socket to assert that CenturyTel is precluded from ever increasing NRCs above zero is absurd on its face and belied by the facts.  Socket’s position is inconsistent with sound economic and regulatory policy and the FCC’s TELRIC methodology.  Further, Socket’s position would undermine the FTA’s fundamental goal of promoting facilities-based competition.

4.
The Commission should adopt CenturyTel’s proposed company-specific avoided cost discounts.  (Article VI: Resale, Issue 34). TC "4.
The Commission should adopt CenturyTel’s proposed company-specific avoided cost discounts.  (Article VI: Resale, Issue 34)" \f C \l "3" 
Under the FTA, rather than leasing UNEs, CLECs like Socket also may obtain an ILECs’ retail telecommunications services at a reduced rate to resell to end user customers.  When they do so, CLECs obtain those telecommunications services at a wholesale rate that is basically the ILEC’s retail rate less an Avoided Cost Discount.
  That Avoided Cost Discount is the percentage of retail costs the ILEC would avoid if the service were not offered to its retail end user customers but, rather, were offered solely on a wholesale basis (i.e., what percentage of costs would be avoided by only offering the telecommunications service on a wholesale basis).
  Here, the parties dispute the applicable Avoided Cost Discount that should apply when Socket acquires CenturyTel’s retail telecommunications services for resale.

CenturyTel determined the appropriate Avoided Cost Discounts for CenturyTel of Missouri and Spectra Communications Group.
  Based on its company-specific analyses utilizing a methodology previously approved by this Commission and prescribed by the FCC, CenturyTel and Spectra propose avoided costs discount rates of 14.2% and 17.5%, respectively.
  CenturyTel’s proposed avoided cost discounts are appropriate, reasonable, and comply with prevailing methodology.
   

Like so many of its cost/rate proposals, however, Socket failed to conduct any CenturyTel-specific analysis or examination.
  Instead, Socket simply advocates utilization of the 25.4% avoided cost discount from the old AT&T-GTE Agreement that was developed almost a decade ago.
  That is not sufficient; CenturyTel’s current costs, operations, and cost structures differ from GTE’s of 1997.
  Socket, for example, never offers any evidence or analysis that the old GTE rate is comparable or applicable to CenturyTel.
  Further, Socket fails to note that the discount rate it proposes reflects GTE’s costs and economies of scale at the time that are no longer applicable to CenturyTel and that revenues, operations, systems, retail offerings, and levels of competition, among other things, have changed significantly since the AT&T and GTE Arbitration in 1997.
  So the ratio from which the discount is derived has necessarily changed.  Socket’s position that what was good enough for GTE in 1997 is good enough for CenturyTel in 2006 lacks merit.
    

Consistent with the bulk of the pricing disputes, CenturyTel performed a specific analysis, but Socket has not.
  Therefore, the Commission should, adhering to approved, sound methodology, adopt CenturyTel’s proposed Avoided Cost Discounts.  

5.
Consistent with TELRIC and the underlying goals of the FTA, the Commission should adopt CenturyTel’s pricing proposals. TC "5.
Consistent with TELRIC and the underlying goals of the FTA, the Commission should adopt CenturyTel’s pricing proposals." \f C \l "3" 
Examining the record, it becomes readily apparent that only CenturyTel has engaged in a TELRIC-compliant pricing analysis and only CenturyTel proposes rates and charges consistent with governing FCC methodology and the FTA.  Moreover, whereas CenturyTel fully explains its methodology, its assumptions, its inputs, and how its results are forward-looking and ensure TELRIC-compliant cost recovery, Socket does not.  Socket fails to consider unique CenturyTel cost characteristics, ignores important factors that distinguish CenturyTel from AT&T, and makes demands that run counter to underlying economic principles and market trends that govern investment in the telecommunications industry and underlie the pricing of UNEs under TELRIC.
  Socket offers no evidence supporting its proposals and offers no sound analysis for disregarding CenturyTel-specific data in favor of inapplicable proxies.  While it is easy enough for Socket to simply propose using alternative recurring rates, NRCs, and Avoided Cost Discounts, that is not enough under TELRIC.  
Socket fails to justify its proposed rates, its proposals are fatally flawed, and CenturyTel proposes reasonable, forward-looking and TELRIC-compliant recurring rates, NRCs, and Avoided Cost Discounts.  As Dr. Avera summarized, “CenturyTel’s studies follow established TELRIC principles, are transparent, and contain verifiable assumptions.  As a result, the cost studies submitted by CenturyTel are consistent with regulatory guidance and are neither obscure nor unexpected.”
  Therefore, the Commission should adopt CenturyTel’s pricing proposals.
B.
UNE PROVISIONS (ARTICLE VII) TC "B.
UNE PROVISIONS (ARTICLE VII)" \f C \l "2" 
1.
UNE Issue 13B  (Sec. 2.18.4) – Socket should be required to pay the manual handling charge for UNE conversion orders. TC "1.
UNE Issue 13B  (Sec. 2.18.4) – Socket should be required to pay the manual handling charge for UNE conversion orders." \f C \l "3" 

The Commission should reject Socket’s proposed Section 2.18.4, by which it attempts to apply a nominal $3.92 “electronic service order” charge to UNE conversion orders, despite acknowledging that CenturyTel handles such orders through a manual process.
  A UNE conversion order is an order to convert a special access service to a UNE service, or vice versa.
  There is absolutely no dispute between the parties that CenturyTel’s UNE conversion ordering process is a manual process.
  Although CenturyTel has a web-based ordering system for CLEC orders, it does not have an automated or electronic ordering system on a scale similar to other RBOC OSS to process these orders.  When CenturyTel receives an order, it must be handled manually, actually touched by someone at CenturyTel who processes and coordinates the conversion order.
  CenturyTel is entitled to recover its cost of providing this manual service, and a $3.92 electronic service order charge—or any other service charge developed for a fully automated ordering process—will not permit CenturyTel’s justified cost recovery.


Socket admits that it is proposing the application of an electronic service order charge to motivate or to provide CenturyTel an “incentive” to deploy a more automated or efficient electronic UNE conversion ordering process.
  Nevertheless, there is no basis under applicable law that permits the Commission to order what Socket requests—the establishment of a rate that does not reflect CenturyTel’s reasonable costs, solely for the purpose of penalizing CenturyTel for using a manual process.  Indeed, Section 252(d)(1) of the Act requires that the Commission establish “just and reasonable” rates for CenturyTel’s provision of network elements.  Thus, the rates associated with Socket’s access to CenturyTel’s UNE conversion ordering process must be “based on the cost . . . of providing the . . . [OSS] network element.”  Section 252(d)(1)(A).  Socket’s proposed $3.92 rate is completely divorced from CenturyTel’s costs and, instead, is purportedly based on the cost of a different ILEC providing a fully automated process not developed or used by CenturyTel.  As such, Socket’s proposed rate does not satisfy the requirements of Section 252(d)(1).  It is not a “just and reasonable” rate for CenturyTel’s UNE conversion ordering process and, therefore, the Commission should reject it.  As CenturyTel’s UNE conversion ordering process is manual, Socket should be required to pay the applicable manual ordering charge.


Mr. Kohly self-servingly labels CenturyTel’s proposed charge as an “Engineering Charge” and “presumes” that the charge “was developed and is intended to recover the costs of designing a circuit.”
  Mr. Kohly presumes in error.  There is absolutely no evidence in the record that CenturyTel’s proposed rate was developed to include any engineering or circuit design costs whatsoever.  On the contrary, the term “Engineering Charge” is a term of Mr. Kohly’s creation, and it is nowhere found in the prior GTE/Verizon pricing appendix—e.g., Socket’s prior terms with CenturyTel—from which CenturyTel’s proposed UNE conversion rates derive.
  That pricing appendix identifies CenturyTel’s proposed charges as applying only to manual “Changeover” processes for the “Conversion from Special Access to EELs or Transport.”  Specifically, the pricing appendix applies a rate of $161.87 for a “Basic (2-wire and 4-wire) Changeover (As Is),” and a rate of $179.37 for a “Complex (DS1 and above) Changeover (As Is).”
  There are no engineering or circuit design costs reflected in these rates.


In his rebuttal testimony, Mr. Kohly also mischaracterizes a “UNE conversion” as nothing more than a change in CenturyTel’s billing records, erroneously suggesting that a few key strokes is all that is required to process the order.  That is not the case.  While a billing change is the final step in the process, Mr. Kohly’s characterization fails to credit the significant manual work required by CenturyTel to effectuate the billing conversion.  As Ms. Hankins testified, completing such an order requires that a CenturyTel employee physically process and coordinate the order,
 a process that takes approximately six (6) manual labor hours per order.
  The manual UNE conversion order charges proposed by CenturyTel appropriately reflect the costs of this manual process and should be adopted.


In a further effort to support Socket’s proposed application of an “electronic service order” charge, Mr. Kohly cites, out of context, to the Arbitrator’s Final Report in the M2A2 proceeding.  Specifically, Mr. Kohly testifies:

When the Arbitrator in Case No. TO-2005-0336 ruled on the issues related to conversions, he found that “SBC Missouri is expected to make conversions ‘seamlessly’” and went on to conclude that, “As this requirement has existed since August 2003, SBC is expected to have procedures in place to process conversion requests as of the effective date of the agreement.”  [footnote and citation omitted.]  Like SBC, CenturyTel should have developed an efficient process for handling conversions . . . .

To the extent the Arbitrator’s ruling in the M2A2 proceeding was focused on ensuring that SBC had a UNE conversion process in place upon the effective date of its agreement, that is not an issue in this proceeding.  CenturyTel already has such a process in place.  Indeed, Socket submitted two UNE conversion orders to CenturyTel just prior to the arbitration hearing, and CenturyTel already has completed those orders.
  Moreover, CenturyTel’s established process already meets the “seamless” conversion standard referenced by the Arbitrator in the M2A2 proceeding and announced in the Triennial Review Order.  In the Triennial Review Order, the FCC stated that a UNE conversion “should be a seamless process that does not affect the customer’s perception of service quality.”
  As Mr. Kohly admits, none of the customers whose services were converted have indicated to Socket that they perceived any difference in the quality of their converted services.
  Consequently, notwithstanding Mr. Kohly’s suggestion to the contrary, none of the conversion issues ruled upon by the Arbitrator in the M2A2 proceeding apply in this proceeding.

2.
UNE Issue 22  (Sec. 2.37) –CenturyTel should not be required to identify its reserved capacity and submit construction plans—to Socket or the Commission—if and when it denies a Socket UNE order due to “lack of facilities.” TC "2.
UNE Issue 22  (Sec. 2.37) –CenturyTel should not be required to identify its reserved capacity and submit construction plans—to Socket or the Commission—if and when it denies a Socket UNE order due to \“lack of facilities.\”" \f C \l "3" 

The Commission should reject Socket’s attempts, in its proposed Section 2.37, to impose unreasonable obligations on CenturyTel that are neither required by law nor justified by Socket’s distorted and inaccurate version of the parties’ history.  Although CenturyTel has never rejected a request on the basis of a “lack of facilities,” if it ever asserts that it cannot provide Socket with a requested UNE, CenturyTel has agreed to provide Socket with a detailed explanation of the reason.
  However, Socket unreasonably wants more—specifically, (1) to require CenturyTel to identify any capacity or facilities that it is reserving for its own future use; and (2) to submit construction plans to both Socket and the Commission setting forth a timeline for adding additional capacity.  Both of these demands are unreasonably burdensome, unjustified and not required by applicable law.  With respect to its demand that CenturyTel provide construction plans, Socket’s demand actually overreaches the permissible limits of applicable law.
  

(a)
Socket’s presentation of the parties’ history on interconnection is grossly mischaracterized. TC "(a)
Socket’s presentation of the parties’ history on interconnection is grossly mischaracterized." \f C \l "4" 
Socket disingenuously states that the onerous requirements of its proposed Section 2.37 are necessary because it fears CenturyTel will reject Socket’s UNE requests, claiming a “lack of facilities” when such facilities really are available.
  Socket states that its fears are justified because, it erroneously claims, CenturyTel in the past has rejected Socket’s requests for interconnection claiming a “lack of capacity.”
  Notwithstanding Socket’s fears and allegations, CenturyTel’s witnesses demonstrate that Socket’s “fears” are baseless and Mr. Kohly presents a distorted and mischaracterized view of the parties’ history on interconnection.  With respect to the one specific allegation Socket makes concerning its purported attempt to “interconnect with CenturyTel in the Branson area in late 2004[,]” Mr. Kohly suggests that CenturyTel denied Socket’s request for interconnection.
  That is not the case.
  It is true, as the Commission should be aware, that CenturyTel was experiencing switch port capacity issues in Branson in late 2004.
  As CenturyTel witness, Guy Miller, further explains, CenturyTel was in the process of augmenting capacity at that time, and that capacity limitation coincided with the simultaneous requests for interconnection from numerous carriers.
  During this timeframe, CenturyTel explained the situation to Socket in a planning meeting—not in response to “rejecting” any Socket “order.”  What Mr. Kohly does not state in his testimony is that CenturyTel in fact augmented port capacity in the Branson area and, upon completion of the augment, made interconnection available for any carrier that had a pending order for interconnection in place.
  Notably, Socket never placed an order for interconnection in Branson, either before the capacity issue was discussed or after the augment when interconnection was made available to requesting carriers.
  Accordingly, CenturyTel never denied a Socket request for interconnection because none was ever submitted.  Nor did CenturyTel deny any other carrier since all orders were completed pursuant to an availability schedule that had been worked out with each carrier.


Mr. Kohly further contends that “[o]ne type of order that CenturyTel rejected claiming lack of facilities was Socket’s order to lease interconnection facilities from CenturyTel[.]”
  It is unclear whether, by this, Mr. Kohly is referring to the Branson situation in 2004, or some other alleged order rejection.  In either case, however, the statement is not true.  CenturyTel has never rejected a Socket order for interconnection due to lack of facilities.
  Socket mischaracterizes these facts in order to justify its position that unduly burdensome provisions should be incorporated into the Agreement.  While the provision Socket proposes in UNE Article, Section 2.37, suffers several other defects, it clearly is not justified by Socket’s incorrect revisionist history.  Consequently, Socket’s entire rationale for proposing its Section 2.37 is off-base, and the Commission should reject Socket’s proposal on this ground alone.

(b)
CenturyTel does not reserve capacity or facilities for its own future use. TC "(b)
CenturyTel does not reserve capacity or facilities for its own future use." \f C \l "4" 

Setting aside Socket’s errant factual allegations, Socket’s proposal that—in the event CenturyTel rejects a Socket UNE order—CenturyTel be required to identify any capacity reserved for its own future use, is neither reasonable nor necessary.  In fact, it purports to ask for something CenturyTel cannot give.  As CenturyTel witnesses Guy Miller and Marion Scott both testify, CenturyTel neither reserves capacity for its own use nor maintains significant amounts of excess capacity due to its very low consumer demand.
  Socket does not refute that CenturyTel does not reserve capacity for its own use.
  As Mr. Kohly testified, the “real issue” to Socket is the unfairness it perceives in requiring Socket to pay for the construction of new facilities “if CenturyTel is holding or otherwise has access to capacity for its own needs and its own customers that unfairly discriminates against Socket.”
  Indeed, Mr. Kohly testified that Socket proposed its language in Section 2.37 to address CenturyTel’s potential abuse of the practice of reserving capacity to itself.
  The record conclusively establishes that CenturyTel does not reserve capacity for its own use; therefore, Socket’s “real issue” is a non-issue, and Socket’s proposed language is unnecessary as it attempts to address the potential of CenturyTel to abuse a practice that does not exist.
  Socket’s requests for capacity or facilities are treated in a non-discriminatory manner.  Any capacity or facilities that exist are made available to Socket (or any other requesting carrier) when it makes a valid request.  


That notwithstanding, even if CenturyTel did reserve capacity for its own future use, there is no obligation under applicable law to provide Socket with such sensitive information.
  It would be unreasonable to contractually require CenturyTel to provide information on a practice it does not employ, particularly where no obligation to do so exists under applicable law.

(c)
CenturyTel has no obligation to submit construction plans to Socket or the Commission if no UNE facilities are available. TC "(c)
CenturyTel has no obligation to submit construction plans to Socket or the Commission if no UNE facilities are available." \f C \l "4" 

Socket’s proposal that—in the event CenturyTel rejects a Socket UNE order—CenturyTel be required to submit construction plans to Socket and the Commission, is equally unreasonable and unnecessary.  Socket’s proposed language—e.g., requiring CenturyTel to “submit a construction plan for setting forth the timeline for adding the additional capacity”—is specifically intended to force CenturyTel to build facilities for Socket’s use that do not currently exist in CenturyTel’s network.
  As such, Socket’s proposed language is contrary to applicable law.


Mr. Kohly admits that, by its proposed language, Socket is attempting to force CenturyTel to construct facilities for Socket’s use.
  Mr. Kohly further admits that the facilities at issue are facilities that do not exist today in CenturyTel’s network.
  However, it is inappropriate to incorporate language into an interconnection agreement that, at a minimum, is intended to compel an ILEC to construct facilities to meet a CLEC’s demand.  CLECs are entitled to access the unbundled network elements of an ILEC’s existing network.  Where facilities do not exist, a CLEC should not be able to rely on a provision in its interconnection agreement to thwart applicable law.
  Specifically, Socket likely would rely on the language in its proposed Section 2.37 as the basis for a purported contractual right to require, where no network elements are available, that CenturyTel build new network elements.  Such a provision is not consistent with CenturyTel’s obligations under the Act.  In the Triennial Review Order, the FCC acknowledged that “section 251(c)(3) requires unbundled access only to an incumbent LEC’s existing network – not to a yet unbuilt superior one.”
  An ILEC is not required to construct facilities where none currently exist in order to satisfy a CLEC’s demand.
  Socket’s proposed Section 2.37 erroneously suggests otherwise, yet Socket provides no legal or other legitimate justification for its position.


In his direct testimony, Mr. Kohly also alludes to “routine network modifications,” as discussed by the FCC in the Triennial Review Order, ostensibly to support Socket’s position here.
  That discussion in the Triennial Review Order has no application here.  In the Triennial Review Order, the FCC noted that certain carriers had responded to CLEC requests for high-capacity loops by claiming that “no facilities” existed.  These responses were the result of an interpretation of the FCC’s “no construction” limitation that precluded incumbent LECs from having to remove electronics from the loop or from having to modify the network elements in any way.
  In response to this specific situation, the FCC clarified that incumbent LECs are required to make “routine network modifications”—e.g., “perform those activities that incumbent LECs regularly undertake for their own customers”—in order to provision the requested loop.
  However, important to this case, the FCC clearly stated that the obligation to provide “routine network modifications” applies only “where the requested transmission facility has already been constructed.”
  Routine network modification, however, do not apply so as to require construction of new facilities.
  As Socket admits that its proposed language in Section 2.37 is intended to compel CenturyTel’s construction of new facilities, the FCC’s discussion of “routine network modifications” does not support Socket’s position at all.  Indeed, it directly contradicts Socket’s position and demonstrates that Socket’s proposed language is not consistent with applicable law.


There also is no requirement that CenturyTel file construction plans with any regulatory agency to “prove” that facilities really do not exist.  Socket’s proposal to require CenturyTel to file construction plans with the Commission is nothing more than an attempt to compel the construction of facilities it desires when those facilities do not exist.  It also would be a wasteful endeavor as Mr. Kohly admits Socket does not intend for the Commission “to undertake a full review of the information or to take any action based on the filing itself.”
  Socket’s proposal is all the more inappropriate because it also attempts to bypass the contractual dispute resolution process to which the parties’ already have agreed.  That is the process to which Socket should turn if it really does not believe CenturyTel’s explanation for why a Socket UNE request is denied.


To the extent Socket wants CenturyTel to construct facilities for its use, CenturyTel is willing to do so subject to Socket submitting a construction plan to CenturyTel, and subject to Socket paying the costs.  Furthermore, to the extent CenturyTel already plans to perform construction to augment its facilities, it is CenturyTel’s practice to consider CLEC demands in developing its own construction plan.  This is precisely what happened in the Branson area in 2004.  CenturyTel needed additional switch port capacity for its own demand, yet CenturyTel met with CLECs to determine their needs and then augmented facilities so as to be able to offer interconnection to other requesting carriers.

(d)
The Commission should adopt CenturyTel’s proposed Section 2.37. TC "(d)
The Commission should adopt CenturyTel’s proposed Section 2.37." \f C \l "4" 

CenturyTel’s proposed Section 2.37 should be adopted because it is consistent with its legal obligations and promotes a cooperative working relationship with Socket.  CenturyTel’s language provides assurances that it will provide detailed explanations in situations where UNEs cannot be provisioned, explanations that are sufficiently detailed to explain the reason why the requested UNE is rejected.  CenturyTel’s proposed language also provides that CenturyTel is willing to work with Socket in the development of construction plans that account for Socket’s demand.  However, unlike Socket’s proposal, CenturyTel’s proposal makes clear that, consistent with applicable law, Socket must bear the cost of the engineering and construction of additional capacity specifically to meet Socket’s needs.  Lastly, CenturyTel’s language does not impose administrative burdens on the PSC staff that are unnecessary and best left to the Dispute Resolution processes defined in the parties’ Agreement.

3.
UNE Issue 35  (Sec. 7.10.1) –The Commission should adopt CenturyTel’s proposed Section 7.10.1 because it is consistent with the FCC’s established cap on DS1 transport set forth in 47 C.F.R. § 51.319(e)(2)(ii)(B), and Socket’s proposed Section 7.10.1 is not. TC "3.
UNE Issue 35  (Sec. 7.10.1) –The Commission should adopt CenturyTel’s proposed Section 7.10.1 because it is consistent with the FCC’s established cap on DS1 transport set forth in 47 C.F.R. § 51.319(e)(2)(ii)(B), and Socket’s proposed Section 7.10.1 is not." \f C \l "3" 
The Commission should adopt CenturyTel’s proposed Section 7.10.1 because it tracks precisely the language of the FCC’s applicable DS1 transport cap rule, 47 C.F.R. § 51.319(e)(2)(ii)(B).  Socket’s proposed Section 7.10.1 does not.  The pertinent regulation provides that a CLEC “may obtain a maximum of ten unbundled DS1 dedicated transport circuits on each route where DS1 dedicated transport is available on an unbundled basis.”
  CenturyTel’s proposed Section 7.10.1 tracks the language of this rule precisely.  Socket’s does not.  On the contrary, Socket’s proposed Section 7.10.1 attempts to incorporate its errant interpretation of the rule into the Agreement.  Specifically, Socket seeks to limit the application of the cap to only those routes where the FCC has determined that DS3 transport is no longer required to be unbundled.  Notably, CenturyTel is required under the FCC’s rules to unbundle DS3 transport on virtually all routes.  Therefore, Socket’s position is that the DS1 transport cap would never apply to routes with a CenturyTel wire center.

(a)
Socket’s proposed Section 7.10.1 is based on an erroneous construction and interpretation of 47 C.F.R. § 51.319(e)(2)(ii)(B). TC "(a)
Socket’s proposed Section 7.10.1 is based on an erroneous construction and interpretation of 47 C.F.R. § 51.319(e)(2)(ii)(B)." \f C \l "4" 
Socket essentially contends that the FCC’s purported intent in adopting the regulation must prevail over the ordinary meaning of the regulation as written.  Socket presumably derives the FCC’s “intent” from paragraph 128 of the Triennial Review Remand Order, which states, in part, that “[o]n routes for which we determine that there is no unbundling obligation for DS3 transport, but for which impairment exists for DS1 transport, we limit the number of DS1 transport circuits that each carrier may obtain on that route to 10 circuits.”
  Socket interprets this language as restricting the applicability of the 10-DS1 cap to instances where DS3 transport is not available as a UNE, and asks the Commission to construe the regulation to contain such a limitation as set forth in Socket’s proposed Section 7.10.1.
  Socket’s argument is wrong.  

As an initial matter, the best evidence of the reach of the FCC’s DS1 transport cap is the language of the regulation itself, which the FCC Commissioners themselves approved and adopted in a specific ordering clause.
  Importantly, Socket’s witness on this issue, Mr. Kohly, nowhere states or identifies how the language of the regulation is ambiguous.  The regulation is unambiguous, and Socket has offered no justification to search the underlying order for the purpose of manufacturing an ambiguity.
  The FCC could easily have adopted a regulation limiting the DS1 cap to instances where DS3 transport was not available as a UNE; it chose instead to apply the DS1 cap everywhere that DS1 is available as a UNE.

Recognizing that nothing in the DS1 transport cap regulation supports its position, Socket asserts that the FCC’s interpretation of its own regulation should be “read, interpreted and applied in a manner that is consistent with that portion of the text of the TRRO that addresses the issue.”
  This appears to be a variation on the general rule that an agency’s interpretation of its own regulations is entitled to significant weight because of the deference given agencies in interpreting their own regulations.  That rule, of course, is beyond dispute.  Its existence, however, does not, as Socket suggests, make the regulation at issue here subject to modification.  An agency’s interpretation of its own regulation is indeed entitled to “substantial deference,” but such an interpretation must be consistent with the text of the regulation itself.
  Indeed, agency intent is irrelevant if it is “inconsistent with the regulation.”
  As the Court said in Shalala, “we must defer to the Secretary’s interpretation unless an ‘alternative reading is compelled by the regulation’s plain language. . . .”

Nothing in the FCC’s DS1 transport cap regulation at issue here is ambiguous—or even susceptible to alternative interpretations.  As Mr. Kohly concedes, “the rule provision (51.319(e)(2)(ii)(B)) does not mention that the DS1 cap is limited to those routes where DS3 transport is non-impaired [e.g., not available as a UNE].”
  That, of course, is because the regulation does not contemplate such a limitation.  This is not a case where a “not” is missing, where an “or” inadvertently substitutes for an “and,” or where broad language in a regulation needs to be defined by reference to the underlying agency order.  The regulation is straightforward,
 which doubtlessly explains why Mr. Kohly nowhere refers to the regulation’s actual language in his written testimony.


Socket’s interpretation of 47 C.F.R. § 51.319(e)(2)(ii)(B) would have the Commission read absent words into the regulation; it would result not in a “construction” of the regulation, but a rewriting of it.  The Supreme Court has repeatedly rejected such arguments.
  In view of the clear language in the FCC’s DS1 transport cap regulation, Socket has failed to justify its proposed Section 7.10.1—a significant departure from and rewording of 47 C.F.R. § 51.319(e)(2)(ii)(B).  The Commission should adopt CenturyTel’s proposed Section 7.10.1 which seeks to incorporate the rule into the parties’ agreement consistent with the regulation as written.

In Cbeyond Communications of Texas v. PUC, the U.S. Western District of Texas recently considered the same argument Socket presents here—namely, that 47 C.F.R. § 51.319(e)(2)(ii)(B) should be interpreted in conjunction with ¶ 128 of the Triennial Review Remand Order, and that the rule should be construed to limit the application of the DS1 transport cap to only those routes where DS3 transport is not required to be unbundled.
  The court found that the rule itself was unambiguous.
  More to the point, the court held that, even where there is a conflict or inconsistency between the unambiguous text of an FCC regulation and the FCC’s order, “it is the language in the regulation—not the order—that is controlling.”
  The court rejected the identical position taken by Socket here.  Thus, even if the Commission finds that the DS1 transport cap regulation and ¶ 128 of the Triennial Review Remand Order cannot be squared, it is the text of the regulation that should control, which text is basis of CenturyTel’s proposed Section 7.10.1.

(b)
Even if it were appropriate for the Commission to go behind the plain language of the FCC’s regulation, nothing in the FCC’s order conflicts with the regulation. TC "(b)
Even if it were appropriate for the Commission to go behind the plain language of the FCC’s regulation, nothing in the FCC’s order conflicts with the regulation." \f C \l "4" 
Quite apart from its failure to identify any ambiguity in the regulation that would justify resorting to the agency’s order for evidence of its intent, Socket fails to show that the FCC actually intended anything different than what is reflected in the plain meaning of the regulation itself.  Socket contends that ¶ 128 of the Triennial Review Remand Order clearly establishes that the FCC intended the 10-DS1 cap to apply not on all routes where DS1 dedicated transport is available as a UNE (as the regulation says), but rather solely on routes that meet the non-impairment standard for DS3s set out in the order.
  There are several reasons why this interpretation of the FCC’s Triennial Review Remand Order is incorrect.

As an initial matter, the FCC’s decision to cap DS1 transport circuits to 10 regardless of DS3 impairment is perfectly consistent with the FCC’s treatment of DS1 loops, which are capped to 10 “to any single building” irrespective of whether there is DS3 impairment in the wire center at issue.
  As the FCC explained in the DS1 loop context, “[t]he record indicates that a competitor serving a building at the ten DS1 capacity level or higher would find it economic” to move to a DS3 serving arrangement. Triennial Review Remand Order ¶ 181. And, critically, that analysis does not depend on whether the DS3 serving arrangement is obtained as a UNE, or whether instead it is self-deployed or purchased from an alternative supplier.  Rather, “[r]equesting carriers seeking ten or more unbundled DS1 loops are able to use DS3 loops instead, whether those loops are competitively deployed, or are obtained as UNEs.”

The identical logic applies to DS1 transport.  Just as with loops, a carrier serving a particular transport route “at the ten DS1 capacity level or higher would find it economic” to move to a DS3 serving arrangement.
  And, just as with loops, requesting carriers with that amount of traffic on a route are able to use DS3 transport regardless of whether that transport is “competitively deployed, or . . . obtained as [a] UNE[].”
  Indeed, the record material that the FCC relied upon to support its DS1 loop cap (which compares the cost of a DS1 loop to that of a DS3 loop) is precisely paralleled in the transport context.
  In addition, in discussing the cap on DS1 loops in ¶ 181, the FCC expressly noted that it “impose[d] a similar cap on the number of DS1 transport circuits that can be purchased by a given competitive LEC on a single route.”
  There is accordingly no principled basis for distinguishing between loops and transport when applying the limitation on DS1 circuits.

Nothing in ¶ 128 of the Triennial Review Remand Order supports a different conclusion.  Paragraph 128 states that:  “On routes for which we determine that there is no unbundling obligation for DS3 transport, but for which impairment exists for DS1 transport, we limit the number of DS1 transport circuits that each carrier may obtain on that route to 10 circuits.”
  That statement is true as far as it goes:  DS1 transport circuits are limited to 10 where there is no DS3 impairment.  At the same time, though, nothing in Paragraph 128 purports to limit application of the unambiguous rule set out at 47 C.F.R. § 51.319(e)(2)(ii)(B).  It does not, for example, state that DS1 transport circuits are limited to 10 “only” where there is no DS3 impairment.  Nor does it purport to contradict the FCC’s plain statement that a carrier with sufficient capacity is required to move to a DS3 serving arrangement, regardless of whether the DS3 facility is “competitively deployed, or . . . obtained as [a] UNE[].”
  As the Texas Public Utility Commission recently recognized, paragraph 128 “is not intended to be restrictive such that the 10 DS1 limit only applies to routes where DS3 dedicated transport is not available.”
  The FCC’s limit on DS1 transport circuits means what it says, and applies on all transport routes, irrespective of DS3 impairment.
Socket’s argument to the contrary is based on the assertion that the purpose of the DS1 transport cap is to prevent CLECs from “be[ing] able to use multiple DS1 transport circuits as a method for subverting non-impairment findings for DS3 transport per the wire center criteria.”
  In other words, Socket claims that the sole purpose of the 10 DS1 cap is to prevent CLECs from obtaining an unlimited number of DS1s on a route where DS3 transport is not required to be unbundled because doing so would “obviate the elimination of DS3 UNE transport on that route.”
  That undoubtedly is a purpose of the DS1 transport cap, but it is simply wrong to assert, as Mr. Kohly does, that it is the sole purpose or rationale of the FCC’s DS1 transport cap regulation.  Even where DS3 transport is available as a UNE, CLECs are limited to “a maximum of 12 DS3 unbundled dedicated transport circuits on each route where DS3 unbundled dedicated transport is available on an unbundled basis.”
  Thus, clearly another purpose of the DS1 transport cap is to prevent CLECs from making an end run around the DS3 cap by obtaining UNE access to an unlimited number of DS1 transport facilities.

Under the interpretation that Socket initially proposed, CLECs could obtain a maximum of 12 UNE DS3 transport circuits on a route where DS3 UNEs are available, but have no limit at all on the number of DS1 circuits.  So, while CLECs could order only 12 DS3 circuits, according to Socket, they would be free to order 100 or 1,000 DS1 circuits on the same route.  Such an arrangement would effectively permit CLECs to circumvent the cap that the FCC established for UNE DS3 transport and would flout the FCC’s finding that CLECs are not impaired on those routes without UNE access to more than the capacity provided by 12 DS3 transport circuits.
  It would also gut the FCC’s requirement that CLECs aggregate DS1 traffic onto DS3 facilities when it is economically efficient to do so.

After pointing out to Socket that its interpretation of the rule and its proposed contract language opened the possibility for such an “end run” around the FCC’s DS3 cap, Socket responded by revising its proposed Section 7.10.1.  Specifically, Socket now proposes to add the following sentence to Section 7.10.1:  “Under no circumstances, will Socket obtain more than 346 DS1 Dedicated Circuits on any particular route.”
  Contrary to Socket’s assertion, this supplemental proposal does not resolve CenturyTel’s concerns.  Socket’s proposal does nothing but purport to change the applicable 10 DS1 cap into a 346 DS1 cap.  More importantly, that Socket saw the need to even clarify or supplement its proposed language clearly demonstrates that the FCC never intended Socket’s interpretation of the rule in the first place.  The Commission cannot reasonably look at Socket’s proposed Section 7.10.1—with its clarifying and supplemental terms—and find that Socket actually has drafted the text of the DS1 transport cap rule as the FCC intended it.
Socket can put forth no rationale explaining why the FCC would have intended such arbitrary results—e.g., either that CLECs should be entitled to unlimited DS1 transport circuits on Tier 3 routes, or that CLECs should be limited to 346 such circuits.  And, indeed, none exists.  As the Texas Public Utility Commission recently stated:  

[T]here is no conflict between ¶ 128 and the FCC’s Rule § 51.319(e)(2)(ii)(B), as ¶ 128 is limited to addressing a specific situation.  The Arbitrators note that the FCC’s Rule § 51.319(e)(2)(ii)(B) unambiguously limits DS1 to 10 on all routes where DS1s are available and does not limit the cap only on the routes where DS3 are not available for unbundling.

The only logical interpretation is that the rule putting in place a 10 DS1 transport cap applies—as its plain language indicates—to all transport routes.

(c)
Adhering to the plain language of the FCC’s adopted-and governing-rule, the Commission should reject Socket’s proposal and adopt CenturyTel’s proposed language. TC "(c)
Adhering to the plain language of the FCC’s adopted-and governing-rule, the Commission should reject Socket’s proposal and adopt CenturyTel’s proposed language " \f C \l "4" 
In the final analysis, Socket’s position and proposed contract language hinge on its reading of a single sentence found in the middle of 137 pages of single-spaced text (excluding appendices) delivered to the FCC Commissioners for their approval.  Nothing in the FCC’s deliberations indicates that ¶ 128 was given any specific consideration by the Commissioners—much less that the Commissioners found Socket’s interpretation of that paragraph to be correct.  The FCC has the ability to amend the DS1 transport cap regulation if it concludes that the regulation does not conform to its intent.  Unless and until the FCC undertakes to change its DS1 transport cap regulation, there simply is no getting around the fact that the regulation should be enforced as written.  Furthermore, applying the DS1 transport cap as expressly stated in the rule—on all routes—would ensure that Socket and other CLECs comply with the FCC’s traffic aggregation and economic efficiencies requirements.  Should the Commission adopt Socket’s proposed language, it would essentially condone Socket’s contractual right to operate as an inefficient carrier.
IV.

PANEL 3: OSS/ORDERING/PROVISIONING/
MAINTENANCE TC "IV.
PANEL 3: OSS/ORDERING/PROVISIONING/
MAINTENANCE " \f C \l "1" 
A.
OSS (ARTICLE XIII) TC "A.
OSS (ARTICLE XIII)" \f C \l "2" 
1.
Scope of the OSS-Related Disputes. TC "1.
Scope of the OSS-Related Disputes." \f C \l "3" 
(a)
There Is No Dispute That Access to OSS is Available on an Unbundled Basis, If Cost Recovery Is Provided. TC "(a)
There Is No Dispute That Access to OSS is Available on an Unbundled Basis, If Cost Recovery Is Provided." \f C \l "4" 
The goal of the FTA—including the FTA’s unbundling provisions—is to stimulate competition and to spur investment in genuine, facilities-based competition.
  Subject to certain limitations spelled out in the FTA itself and in FCC orders and court decisions, Socket is entitled to nondiscriminatory access to certain CenturyTel network elements on an unbundled basis for the provision of telecommunications services.
  Assuming these network elements are incumbent LECs’ “operations support systems” (“OSS”).
  As the FCC has described them, “OSS are composed of various ‘back office’ systems, databases and personnel that an incumbent LEC uses to commercially provision telecommunications service to its customers, resellers, and the purchasers of unbundled network elements.”
  “OSS includes the manual, computerized, and automated systems, together with associated business processes and the up-to-date data maintained in those systems.”
  

CenturyTel does not dispute that access to OSS must be provided.
  For most of CenturyTel’s network elements—including OSS—the access CenturyTel provides to Socket and other CLECs is substantially the same as that which CenturyTel provides to itself, its affiliates, or its customers.  Nevertheless, Socket demands that CenturyTel implement electronic access to OSS of the kind maintained by the RBOCs, such as SBC/AT&T or Verizon, including a “Real Time Electronic Interface” for preordering and ordering functions.
  At the same time, the inescapable “other side of the coin” is that unbundled access is always subject to recovery of the costs of providing it in accordance with the FTA’s pricing rules.
  As the FCC put it, “[I]ncumbent LECs will be fully compensated for any efforts they make to increase the quality of access or elements within their own network.”
  With respect to access to OSS in particular, prevailing jurisprudence mandates ILEC cost recovery.

For most elements, the cost of unbundling may be recovered on a provisioned-element-by-provisioned-element basis, including cases where unusual efforts are required or costs are incurred to provide for unbundling.  However, because enhanced access to OSS has a very large up-front cost even for the first unit a CLEC may consume, and because Section 252(d)(2) requires that unbundling be accompanied by the recovery of costs plus a reasonable profit, access to OSS cannot be ordered on the speculation that “if CenturyTel builds it, CLECs will come.”  That is, access cannot be ordered on the mere assumption that Socket or other CLECs will both use the improved access and pay for it.  

It is undisputed that Socket’s order volumes are low and will stay low, regardless of whether CenturyTel is required to improve access to OSS.  The same is true of all other providers.  As Mr. Kohly testified, no one will enter the market and provide a material number of orders or other uses of the OSS during the term of the proposed ICA.
  And, other Socket witnesses, namely Mr. Cadieux of NuVox, testified to the effect that if automated access to OSS costs what CenturyTel has demonstrated it will cost, they will not buy it.
  Accordingly, the Arbitrator and Commission should look carefully at the lawful alternatives to Socket’s proposal that CenturyTel has offered.  It is clear that CenturyTel’s alternative to the full-blown electronic interface for access to OSS satisfied the FCC’s rules and offers Socket a meaningful opportunity to compete and should be adopted.

2.
Summary of the OSS Matters in Dispute. TC "2.
Summary of the OSS Matters in Dispute." \f C \l "3" 
(a)
The Main OSS Dispute Concerns Preordering, Ordering, and Provisioning Issues. TC "(a)
The Main OSS Dispute Concerns Preordering, Ordering, and Provisioning Issues." \f C \l "4" 
At most, Socket has identified two activities in the preordering, ordering, and provisioning processes where it does not obtain access that is identical to the access that CenturyTel provides itself.  These activities are (i) the non-instantaneous availability of Customer Service Records (“CSRs”) in the preorder process, and (ii) the input and provisioning of non-complex (three lines or less) Local Service Requests (“LSRs”) for certain resold services.
  In no other OSS process has Socket identified a situation in which it is treated any differently than CenturyTel treats itself, its affiliates, or its customers.
  And, setting aside the services it proposes to provide ISPs, given that Socket’s typical service package starts at T-1 or better and $400 per month or more,
 Socket’s orders for CenturyTel’s services or facilities will be composed predominantly, if not exclusively, either of complex LSRs or ASRs, which are processed and provisioned the same way both for Socket and CenturyTel.  It can hardly be the case, therefore, that Socket would often be affected by any differences in treatment of non-complex, one-to-three-line LSRs.  Socket’s assertions about the preordering, ordering, and provisioning processes are far more hypothetical than real.
(b)
Maintenance and Repair Notifications Are OSS-Related Functions That Are in Issue. TC "(b)
Maintenance and Repair Notifications Are OSS-Related Functions That Are in Issue." \f C \l "4" 
Although the maintenance and repair issues are analyzed in greater detail in connection with Article IX—Maintenance issues, below, Socket has made OSS-oriented arguments in connection with maintenance and repair activities and particularly information availability.  Socket seeks additional information, ostensibly from CenturyTel’s databases, including an email notification of network maintenance and network outages that might affect a Socket customer,
 a “status call” when a repair commitment is missed,
 and a “daily log” of trouble ticket status.
  At first glance, the request for this information might seem uncomplicated.  However, CenturyTel’s systems and databases do not permit these types of reports without manual intervention for CenturyTel’s own use, and they should not be made available on a superior basis for Socket.  

Mr. Bruemmer testifies that Socket is entitled to emailed information or reports because “notifications are sent from the CenturyTel Network Operations Center (“NOC”) to CenturyTel personnel in advance of network maintenance and during network outages.”
  However, as Ms. Scott testified, the information on “outages” that is available in CenturyTel’s systems is not customer-specific, even to CenturyTel.  This information would not be specific to Socket’s customers, who generally would be unknown to CenturyTel.  CenturyTel provides services or facilities to Socket, most of which are evidently used to provide information access services (exchange access) or VOIP and other broadband applications.
  In any circumstance in which either Socket or CenturyTel desired to obtain updated information on the status of an outage, a call and a manual review and analysis of the database would be required.

While CenturyTel is constantly working to improve its services to CLECs, Socket has failed to refute CenturyTel’s testimony that the information made available to Socket is not just “equal in quality” to or “substantially the same as” that which CenturyTel provides itself, its affiliates, or its customers, the information is, again, the same.
  Accordingly, Socket has identified nothing in this arena for which improvements in access may be mandated.
(c)
Other Issues May Not Be to Socket’s Preference, But They Are What CenturyTel Provides Itself. TC "(c)
Other Issues May Not Be to Socket’s Preference, But They Are What CenturyTel Provides Itself." \f C \l "4" 
Setting aside the inaccuracy of many of Socket’s complaints, even if true, many of the issues that Socket cites as examples of problems to be solved by means of improved access to OSS would not be solved by its OSS proposal.  For instance, Socket identified the input of ASRs for UNEs and special access services as out of parity.  Mr. Bruemmer also complained in his Rebuttal that certain Socket access orders are subjected to an unspecified “regulatory review.”
  This testimony is without specifics and has never been the subject of a complaint from Socket; but more, it also fails to establish an issue of fact or law.  
Even if a “regulatory review” for compliance with the parties’ ICA or CenturyTel’s respective tariffs was incorporated into the process of provisioning an order, the point is irrelevant.  First, Mr. Bruemmer’s testimony does not reveal that there is anything about the process that is improper under the ICA.  To the contrary, as Mr. Kohly would seem to agree, it is entirely appropriate for a provider to ensure that any order placed with a provider complies with either the contract or tariff under which it is ordered.
  Accordingly, the only complaint from Socket that could hold any water would be a complaint that the processes that CenturyTel uses are discriminatory.  Yet, Socket presents no evidence that CenturyTel’s practices in handling ASRs are discriminatory.  Socket’s complaint boils down to ASRs being handled more slowly than Socket would like, even if the orders are handled exactly in the same way and in the same time as CenturyTel’s “retail” ASRs are handled.  
Second, if CenturyTel chooses to incorporate a proper “regulatory review” for contract or tariff compliance into the post-proposed-ICA ordering and provisioning process, the time such a review takes is included in the newly-agreed, often “super-parity,” provisioning intervals in Article XV.  No delay may result.
3.
CLEC Access to CenturyTel’s Existing Operations Support Systems. TC "3.
CLEC Access to CenturyTel’s Existing Operations Support Systems." \f C \l "3" 
Under current operations, CenturyTel:  (a) provides a web-based order entry system for CSR requests and LSRs; (b) receives ASRs (as well as CSR requests and LSRs, at the CLEC’s option) via facsimile or email; (c) provides billing in paper or electronic format; and (d) provides 1-800 access for customer service, trouble reporting, and tracking.  While Socket may not be satisfied with CenturyTel’s existing access to OSS, in virtually every case, these OSS processes are substantially the same as the systems and processes CenturyTel uses in providing service to its own customers.
  Moreover, CenturyTel made in the past, and is willing to continue to make in the future, improvements in services provided to CLEC customers.  For instance, in the context of the proposed ICA, CenturyTel has offered to meet monthly with Socket to discuss any issues, identify any gaps, and correct those gaps should they arise.
  

B.
Contrary to Socket’s Contentions, a “Real-Time Electronic Interface” for Access to OSS Is Neither Legally Mandated Nor Required for Socket to Successfully Enter the Market TC "B.
Contrary to Socket’s Contentions, a \“Real-Time Electronic Interface\” for Access to OSS Is Neither Legally Mandated Nor Required for Socket to Successfully Enter the Market" \f C \l "2" .
Socket argues wrongly that a “real time electronic interface” for access to OSS is “essential,” contending that there is no approach to the deployment of access to OSS that is lawful, except an approach conforming to its proposal.  Socket also argues that its OSS proposal is reasonable simply because it is based on the AT&T/SBC-Missouri arbitration precedent.  Socket, however, ignores the dramatic differences between the economies—or lack of economies—of scope that CenturyTel possesses in comparison to AT&T/SBC.
  Socket misstates and disregards FCC precedent on the deployment of access to OSS.  Finally and most importantly, Socket blindly disregards the large costs of building a real-time electronic interface for access to OSS and argues that the increased efficiencies and improved accuracy of electronic access to OSS are enough to justify its OSS demands.
  Socket disregards CenturyTel’s undisputed testimony that these efficiencies are accounted for in the estimates.
  
1.
Socket Overstates the FCC’s Mandate To Deploy Access to OSS. TC "1.
Socket Overstates the FCC’s Mandate To Deploy Access to OSS." \f C \l "3" 
Although Socket witnesses may hedge on what they mean when they say they want “real-time, electronic interfaces,”
 Socket’s language in Article XIII has not changed, and this language clearly demands substantial changes to the access currently available.  Specifically, Mr. Kohly “testifies” at length about the FCC’s orders regarding unbundling of access to OSS,
 and contends that the FCC required every incumbent LEC to provide unbundled access to OSS of the kind Socket seeks by January 1, 1997.  At bottom, Socket claims that the FCC mandated an RBOC-level of access to OSS for all incumbent LECs.
  

While the statement of the adoption of a January 1, 1997 date is true at one level—the FCC did provide a “deadline” for substantive access to OSS—it is misleading.  The FCC also determined in the Local Competition First Report and Order that “Congress also recognized that the transition to competition presents special considerations in markets served by smaller telephone companies, especially in rural areas.  We are mindful of these considerations, and know that they will be taken in to account by state commissions as well.”
  First, the FCC explicitly left the deployment of interfaces in the hands of the states, subject to statutory and rules-based standards.  Second, and of equal importance, the FCC left open to the incumbent LEC the interface design specifications, leaving the door open to practical solutions, such as the access, agreed provisioning intervals, and Performance Measures and Remedies that CenturyTel has proposed.  This is most obviously true because even under the mandate Socket cites—January 1, 1997
—and for years thereafter, fully electronic interfaces were not available for all OSS functions anywhere, even among the RBOCs with their many millions of customers and millions of CLEC transactions.  Instead, combinations of systems, including combinations of electronic and manual systems, were made available and satisfied the Section 251(c)(3) standard.
  Socket provides no suggestion that the standards for deployment have changed, and CenturyTel’s proposal meets this standard.  At bottom, the FCC required access to OSS that was not an impediment to existing and lasting competition.
Contrary to Socket’s suggestion, the FCC’s “deadline” applied only for the establishment and publication of the proposed interface design specifications.
   Still more importantly, even for non-rural providers, the “deadline” did not apply in the absence of a request.  As the FCC put it, “As with all other network elements, the obligation [to provide access] arises only if a telecommunications carrier has made a request for access to OSS functions pursuant to section 251(c)(3), and the actual provision of access to OSS functions by an incumbent LEC must be governed by an implementation schedule established through negotiation or arbitration.”
  Socket is the first CLEC to request upgrades to the access CenturyTel provides to its OSS, and even that request has come only in the context of this Arbitration.  Accordingly, contrary to Socket’s statement, this is not “something that should have already been completed several years ago.”
  To the contrary, as the agreements and orders in the Spectra and CenturyTel of Missouri acquisitions establish, neither the CLEC community nor the Commission considered Socket/RBOC-style access to CenturyTel’s OSS functions necessary or appropriate.

CenturyTel proposes to follow the FCC’s prescription to the letter.  CenturyTel would point out that while it is the FCC’s standards that govern, these standards are to be applied by the states with an eye toward the particular facts and circumstances that are shown to exist.  As the FCC stated, “We note that the states have primary authority under section 252 for setting schedules and resolving disputes concerning access to OSS functions as unbundled network elements.”
  
It is in this context that the flexibility in the FCC’s rules is most clearly on display.  For instance, the Public Utility Commission of Ohio accepted an electronic mail manual ordering system as Section 251(c)-compliant in an arbitration involving AllTel Ohio.
  As we point out elsewhere in this Brief, the particular circumstances of this case make unworkable Socket’s claim to full-blown, RBOC-style access to OSS, and the Arbitrator and Commission should use the flexibility allowed under FCC orders for access to OSS.  
2.
The Parties’ Agreement on Provisioning Intervals is a Proxy for Exact Parity. TC "2.
The Parties’ Agreement on Provisioning Intervals is a Proxy for Exact Parity." \f C \l "3" 
Despite Socket’s demand through advocacy of its proposed Article XIII, Access to OSS, that it obtain access to a fully electronic, “real-time” interface to CenturyTel’s OSS, Socket can project no harm from the adoption of CenturyTel’s proposal.  In each instance Socket has alleged the parties to be “out-of-parity,” the parties have agreed to contractual provisioning intervals that supersede any obligation to provide Socket with precisely “parity” access.
  

Section 251(c)(3), the basis for Socket’s demand for access to OSS in the first place, provides in part that an incumbent LEC must “provide, to any requesting telecommunications carrier for the provision of a telecommunications service, non-discriminatory access to network elements on an unbundled basis at any technically feasible point on rates, terms, and conditions that are just, reasonable, and nondiscriminatory in accordance with the terms and conditions of the agreement and the requirements of this section and section 252 of this title.”
  This provision is consistent with Section 252(a)(1), which provides in part that an incumbent LEC and a CLEC “may negotiate and enter into a binding agreement . . . without regard to the standards set forth in subsections (b) and (c) of section 251 of this title.”
  

Here, the parties have agreed to provisioning intervals.  Either alone or combined with CenturyTel’s offer of Performance Measures and Remedies in its proposed Article XV and the other modes of access to OSS, these contractual intervals ensure that Socket will receive an agreed and assured level of service that is substantially the same as that which CenturyTel provides itself, its customers, or its affiliates and that serves as a negotiated proxy for “parity” access.  And, as we point out below, many of the agreed Provisioning Intervals provide Socket with a shorter provisioning time than CenturyTel provides itself.  As such, CenturyTel may be seen under Sections 251(c)(3) and 252(a)(1) to provide non-discriminatory, just, and reasonable access to OSS.  

At a minimum, there can be little dispute that the access CenturyTel will provide and ensure through the agreed provisioning intervals and the Performance Measures and Remedies offers “an efficient competitor . . . a meaningful opportunity to compete.”  This is “parity” as the FCC has required.

3.
Socket Only “Suspects” That Performance Would Be Materially Enhanced With the Implementation of Its Proposed System of Access to OSS. TC "3.
Socket Only \“Suspects\” That Performance Would Be Materially Enhanced With the Implementation of Its Proposed System of Access to OSS." \f C \l "3" 
While Socket identifies alleged instances where CenturyTel’s systems for access to OSS are “out-of-parity,” Socket can only “suspect” that its proposed system of access would be faster or more accurate than the current systems.
  Socket suggests historical problems with, for instance, the process of returning CSRs.  Socket’s “examples”
—presented only in Rebuttal testimony a few days before the Hearing on the Merits—are mostly unverifiable.  Even taken at face value, few if any of the alleged “problems” that Socket identifies had anything to do with the timeliness or accuracy of CSRs or with the use of manual systems for certain functions, such as simple or complex order entry.  Instead, virtually every issue Socket identified had to do with processes, like hot cuts, that will remain manual no matter how the preordering or ordering systems are modified. This is undoubtedly true, first, because the current systems are adequate to permit Socket to compete, particularly with the types of services they tout.
  This is particularly true because the vast majority of orders Socket places are complex and are not, therefore, implicated in Socket’s proposed changes to OSS.  Second, it is true because Socket’s order volumes have not historically tested even the capacity of the existing systems to provide adequate service.
  

Moreover, Socket does not project either its order volumes or those of other new entrants to CenturyTel’s incumbent LEC territories to test the capacity of either the existing systems or the improvements to systems that CenturyTel has begun to provide in connection with the implementation of the new, proposed ICA.
  Unquestionably, Socket never refutes CenturyTel’s contention that it will provide the service an efficient competitor needs under the proposed ICA.  

The same outcome holds true with the so-called “typing interval” for service orders.  It is true that the process for placing certain orders under the parties’ existing ICA—not all orders, as Socket implies, but certain orders—includes an interval for inputting the orders into CenturyTel’s systems.
  Socket neglects to reveal that under the agreed provisioning intervals, it will not only obtain parity provisioning with CenturyTel’s—typing time or not—Socket will have its services and facilities provisioned faster than CenturyTel will provide services to itself or its own retail customers in most instances.
  This “super-parity” service will be provided to Socket in virtually every class of orders and is backed up by CenturyTel’s proposed Performance Measures and Remedies.

In addition, CenturyTel agrees that customers consider service quality to be important, Socket identifies not one lost customer and cites no customer complaints in its testimony.  Socket has identified no instance in which the alleged failure to do so has actually affected its ability to compete.  All of its worries are hypothetical.
4.
The Socket Proposal Is Not Reasonable or Practical. TC "4.
The Socket Proposal Is Not Reasonable or Practical." \f C \l "3" 
It is important to note that CenturyTel is not SBC/AT&T Missouri, and it does not have the scope or scale to finance the systems Socket demands.  CenturyTel, Inc. is a holding company comprised of a number of rural telecommunications carriers providing advanced communications in twenty-two (22) states.  In all of these states, the CenturyTel subsidiary is the carrier of last resort in its certificated territories.  Because the CenturyTel incumbent LECs serve predominately rural areas that are not as attractive to CLECs as urban or suburban areas, it has only received requests for UNEs in four (4) of the twenty-two (22) states in which it operates (i.e. Missouri, Arkansas, Alabama, Wisconsin).

Yet, Socket attempts to justify its proposal in part because it resembles what was put into the M2A2.  CenturyTel is different from AT&T, operating in different areas with different networks and different operations.  CenturyTel differs from AT&T, for example, in size of the customer base, geographic density of the customer base, size of the employee base, finances, economy of scale, economy of scope, order volumes, systems deployed, level of automation, business strategies and policies, and actual processes and procedures.  More specifically, AT&T’s subscriber base is over 20 times greater than that of CenturyTel overall, and there are at least eight urban areas in AT&T territory that individually have a greater population than the entire customer base of the CenturyTel subsidiary companies’ territories in all states combined.  The largest of the AT&T urban areas by itself actually has five times the population of the total CenturyTel customer base.  Business models critically differ, too.  Whereas CenturyTel does not own any wireless operations, AT&T owns the largest wireless business in the country, and is aggressively pursuing competitive alternatives like VOIP and IPTV.
  

Given these differences, CenturyTel does not have the CLEC order volume or customer density that would justify the anticipated costs of developing and implementing Real Time Electronic Interface access to OSS.
  It is fundamentally inappropriate to extend AT&T-oriented obligations to CenturyTel without any showing that those specific obligations are equally applicable.  Socket never does.
  
If CenturyTel is ordered to implement such a system, it is entitled to recover the costs.
  The “Catch-22” is that the very limited number and scope of the CLECs operating within CenturyTel’s incumbent territory make it very unlikely that CenturyTel would be able to even recover its costs, much less to recover the cost plus a reasonable profit, as required under the law.
  As we point out below, CenturyTel would have little chance of recovery because (a) existing CLEC order volumes in CenturyTel’s territories today are too low to support the nonrecurring charges or surcharges that arise from the high cost of the systems, and (b) Socket has not shown that it or other CLECs will supply order volumes at a level that would support the cost Socket would have CenturyTel left stranded with this expense. 

C.
Any Mandated Deployment of Enhanced Interfaces to OSS Must Be Accompanied By a Realistic Cost Recovery Mechanism, An Outcome the Record Shows Likely To Be Impossible TC "C.
Any Mandated Deployment of Enhanced Interfaces to OSS Must Be Accompanied By a Realistic Cost Recovery Mechanism, An Outcome the Record Shows Likely To Be Impossible" \f C \l "2" 
1.
Socket Now Admits That CenturyTel Is Entitled to Cost Recovery for Any Access to OSS Provided. TC "1.
Socket Now Admits That CenturyTel Is Entitled to Cost Recovery for Any Access to OSS Provided." \f C \l "3" 
Socket appears to have abandoned its overall argument that CenturyTel is not entitled to recover any costs of implementing enhanced access to OSS, whether to the extent that Socket demands in its proposed Article XIII or for lesser enhancements.
  Socket hedges its concession, however, and the Arbitrator and Commission should provide that no enhanced access to CenturyTel’s OSS will be implemented until Socket and other CLECs can be shown to be able and willing to pay any Missouri-allocated costs of the upgrades.  
2.
Access to Unbundled OSS May Occur Only With Section 252(d)(1) Compensation. TC "2.
Access to Unbundled OSS May Occur Only With Section 252(d)(1) Compensation." \f C \l "3" 
The provisions of Section 251 relating to unbundling are subject to the requirements of Section 252.
  Briefly put, unbundled access and interconnection are subject to recovery of the costs of providing them in accordance with the FTA’s pricing rules.  As the FCC stated, “In the Local Competition First Report and Order, the Commission clearly established that access to OSS is a separate UNE, a result strongly advocated by competitive LECs.  Because access to OSS is a separate network element, it is subject to the pricing standards in section 252(d)(2) and the Commission’s TELRIC pricing rules.”
  As the FCC ruled, “[I]ncumbent LECs will be fully compensated for any efforts they make to increase the quality of access or elements within their own network.”
  CenturyTel is entitled to a distinct charge, payable by CLECs, for access to its OSS.
  

The law is unequivocal that the costs of providing enhanced access to OSS are to be borne solely by CLECs.
  As the FCC’s Wireline Competition Bureau noted, “incumbent LECs should be permitted to recover the forward-looking costs of providing access to OSS solely from competitive LECs.”
  Similarly, one district court recognized that “an incumbent may lawfully charge for both the development and provision of a system that allows competitors to interface with OSS. . . .  TELRIC permits incumbents to charge competitors for the development of systems that help them comply with the Act by facilitating access to OSS, as long as those costs are forward-looking and contemplate the use of least-cost technology to eliminate existing inefficiencies.”
  As the District of Kentucky put it, “[The CLEC] is the cost causer, and it should be the one bearing all the costs.”
  

For most elements, the cost of unbundling may be recovered, as they are incurred, on a provisioned-element-by-provisioned-element basis, including cases where unusual efforts are required to provide for unbundling.
  Here, however, the cost of unbundling even the first unit includes the cost of deploying the system of access.  And, while the FCC has determined that recovery over a very short period of time where appropriate,
 CenturyTel modeled the recovery of Missouri-allocated costs to occur over a 10-year period using a forecasted demand for UNEs, resold services, and interconnection.

However, the testimony Socket presented establishes that if the costs are incurred, and the rates for access are based upon the costs, then neither Socket nor any other CLEC will subscribe to the access provided.
  This is true, in part, because Socket refuses to recognize the cost of deploying the automated access to OSS it demands.  It is also true because Socket refuses to recognize that, because of the extremely limited use to which the system would be put, manual systems are in fact less expensive and more economically efficient than automated ones.  As the Wireline Competition Bureau put it in the Verizon Virginia Cost Order, 

Our decision to allow Verizon to recover OSS costs from competitive LECs is consistent with our decision elsewhere in this order to limit Verizon’s ability to impose NRCs on competitive LECs.  By limiting recovery for performing manual processes, but allowing recovery of costs associated with automating those processes, we provide Verizon the incentive to adopt automated systems for the activities necessary to turn up service to a competitive LEC.  At the same time, we provide competitive LECs an incentive to consider the costs associated with any future improvements in OSS that they request.  A contrary approach would have the effect of rewarding Verizon for maintaining manual processes even where it might otherwise be efficient to automate, while placing little restraint on competitive LEC demands for new systems.

Nothing in the record suggests that there is any prospect that the enhancements to OSS that Socket demands are in any respect economic.  The Arbitrator and Commission should heed the advice of the FCC and refuse Socket’s demands in lieu of CenturyTel’s offer.
3.
Socket’s Challenges to the Costs on Which the Proposed NRCs Are Based Omit Important Elements. TC "3.
Socket’s Challenges to the Costs on Which the Proposed NRCs Are Based Omit Important Elements." \f C \l "3" 
Socket also challenges certain elements of CenturyTel’s estimate of the cost of implementing enhanced access to OSS.  While Socket alleges that it can find certain pieces of equipment cheaper than the estimate, these estimates fail to meet Socket’s Article XIII demands in two ways.  First, Socket fails to include all of the cost of installing and operating the equipment in its “estimates.”   For instance, although it does not reveal where it obtained the information, Socket provides testimony regarding the cost of certain new or “refurbished” servers required for the Socket-requested access to OSS.
   However, unlike the detailed information CenturyTel has provided in support of its cost studies, Socket’s “prices” include nothing for racks, power supplies, and other peripheral equipment that are necessary and do not include installation costs. 

Second, it is true that CenturyTel did not provide the cost of “refurbished” servers.  CenturyTel did not do so because, contrary to Socket’s testimony, the servers are available new.  It is ironic that Socket demands 100% timeliness and accuracy of the preordering and ordering processes to be provided using this equipment in its proposed performance measures, but it wants this perfection provided by means of used, low- or no-warranty equipment.  CenturyTel’s estimates, incorporated within the proposed forward-looking NRCs, are for efficient, fully-equipped, industry-standard installations obtained at market prices.
  This, after all, would seem to be what TELRIC requires.
In the end, CenturyTel’s estimates of costs should be accepted and recovered.  As the FCC has put it, “Incumbent LECs should be permitted to recover the forward-looking costs of providing access to OSS solely from competitive LECs. . . . Allowing incumbent LECs to recover the forward-looking costs of providing access to OSS solely from competitive LECs is consistent with the approach followed by a number of state commissions and approved in two federal district court decisions.”
  “[T]he recent costs [the incumbent LEC] incurred represent the best estimate of the current forward-looking cost of deploying new OSS.  This rationale is consistent with TELRIC principles . . ..”
  

D.
Socket’s Miscellaneous Arguments CONTRADICT, Rather Than Clarify, CenturyTel’s Obligations TC "D.
Socket’s Miscellaneous Arguments CONTRADICT, Rather Than Clarify, CenturyTel’s Obligations" \f C \l "2" 
1.
The Acquisition Cases’ Records Belie Socket’s “Red-Herring” Claim That CenturyTel Committed to Deploy Full-Blown Access to OSS. TC "1.
The Acquisition Cases’ Records Belie Socket’s \“Red-Herring\” Claim That CenturyTel Committed to Deploy Full-Blown Access to OSS." \f C \l "3" 
It is undisputed that CenturyTel acquired its respective incumbent LEC territories in Missouri from GTE (now Verizon) in separate transactions in 2000 and 2002.
  Although its witnesses now admit that they know nothing more than what they read in the record of the proceedings,
 Socket has thrown into its direct and rebuttal cases the red herring of an alleged commitment on the part of CenturyTel to provide the real time access to OSS that Socket envisions in its proposed Article XIII.
  

(a)
Nothing in the Record of the Spectra Acquisition Supports Socket’s Claims. TC "(a)
Nothing in the Record of the Spectra Acquisition Supports Socket’s Claims." \f C \l "4"   

· The Joint Recommendation in the Spectra Acquisition provides, in pertinent part: 
Spectra agrees to make every effort to negotiate new interconnection agreements with all competitive local exchange companies (“CLECs”) who currently have interconnection agreements with GTE and who desire to have interconnection with Spectra.  Where it is feasible, Spectra will enter into agreements which have the same rates, terms and conditions as those agreements previously negotiated with GTE.  There will, necessarily, be some differences in these agreements because of the different methods of interfacing between GTE and Spectra.  If Spectra and any CLEC are unable to agree on the terms of these agreements, Spectra agrees to submit any disputes to the Commission for resolution.  In those situations where the CLEC is already providing service in an exchange to be transferred, Spectra agrees to cooperate with the CLEC in requesting expedited approval of these new interconnection agreements from the Missouri Public Service Commission.
 

· The Report and Order approving the Spectra transaction expressly acknowledges that it is subject to the conditions set forth in the Joint Recommendation, but specifies no other obligations with respect to Spectra’s systems for access to OSS.

In the end, the Joint Recommendation in the Spectra Acquisition, and therefore the Report and Order, recognizes the “different methods of interfacing” with CLECs that Spectra would offer after the acquisition.  It also provides for dispute resolution regarding any ICAs that might result from the transition.  However, nothing in the Spectra acquisition record points to a real-time electronic interface to OSS as Socket suggests, and the Commission’s experience supports this conclusion:  no dispute about the Spectra interface has arisen in the almost six years since the Spectra acquisition.  A complete and correct review of the record reveals that Spectra Communications has met every obligation placed upon it in the context of its acquisition of certain Verizon properties in 2000.

(b)
The CenturyTel of Missouri Acquisition Record Refutes Socket’s Claims. TC "(b)
The CenturyTel of Missouri Acquisition Record Refutes Socket’s Claims." \f C \l "4" 
A similar review of the record in the CenturyTel of Missouri Acquisition establishes that CenturyTel of Missouri has fulfilled all of its requirements imposed under the terms of the Report and Order approving the CenturyTel of Missouri, LLC acquisition of certain GTE Midwest, Inc., d/b/a Verizon Midwest assets.
  CenturyTel deployed the exact “web-based solution”
 to which the record giving rise to the CenturyTel of Missouri Acquisition Order refers, and nowhere does the Commission or any party describe the intended access to consist of the sort of real-time, electronic access to OSS that Socket now proposes.  

Moreover, CenturyTel of Missouri has met every requirement of the Nonunanimous Stipulation and Agreement giving rise to the CenturyTel of Missouri Acquisition Order.
  The CenturyTel of Missouri Nonunanimous Stipulation and Agreement clearly states that the parties understand that CenturyTel will process service orders differently than Verizon and contemplates an Internet-based e-mail service ordering system—not a “real-time electronic interface.”  Under Section 6, Conditions, B. Interconnection agreements, the CenturyTel of Missouri Nonunanimous Stipulation and Agreement states the following:  

CenturyTel will enter into agreements which have the same rates, terms and conditions as those agreements previously negotiated with Verizon.  These agreements will be substantially similar to the current agreement with Verizon with only technical differences to reflect the way CenturyTel interfaces with the CLEC.
Under the same Section 6. Conditions, B. Interconnection agreements, the CenturyTel of Missouri Nonunanimous Stipulation and Agreement also states the following:   

CenturyTel shall perform all obligations set forth in such interconnection agreements except for functions, services or elements that CenturyTel is technically incapable of providing.  In any proceeding concerning the technical infeasibility or unreasonableness of a particular provision of the Interconnection Agreement, the burden is on CenturyTel to prove such assertion.  Notwithstanding the forgoing, CLECs understand and agree that the method used by CenturyTel to process service orders will be different from the method currently utilized by Verizon.  CenturyTel agrees to make available at the time of the transfer an Internet-based e-mail service ordering system, and CLECs may choose between placing orders by facsimile or e-mail.

For Socket to be aware of the testimony filed in the CenturyTel of Missouri acquisition case, Socket must have done sufficient research to turn up the CenturyTel of Missouri Nonunanimous Stipulation and Agreement.  Each of these stipulations or orders provides for either the existing access to OSS that CenturyTel provided within its existing service territories or an improvement in the process to the “web-based solution,” the “Web-based, Graphical User Interface” or “Web GUI” to which the record giving rise to the CenturyTel of Missouri Acquisition Order refers.  Nothing in the records of the acquisition proceedings suggests that the intended access was to consist of the sort of electronic access to OSS that Socket now proposes.  

Presumably, if the “real-time electronic interface” that Socket demands was part of either acquisition “bargain,” someone would have sought to enforce the “promise.”  Yet, no party to either contested case pertaining to the respective acquisitions has ever suggested that CenturyTel failed to provide everything required.  CenturyTel implemented exactly what it promised.  

(c)
Nothing in Either Acquisition Record Suggests that Cost Recovery Was Waived. TC "(c)
Nothing in Either Acquisition Record Suggests that Cost Recovery Was Waived." \f C \l "4" 
The records of the acquisition cases are bare of any suggestion that CenturyTel committed to providing the kind of access to OSS that Socket now demands.  But even if it were true that CenturyTel had committed to providing that kind of access, Socket’s arguments would yet again leave out half the equation:  if unbundling is provided, then CenturyTel is entitled under the black-and-white terms of the FTA to recover its costs of any access to OSS from the CLECs for whom the unbundling is achieved.  Nothing that Socket can point to even waives reimbursement of the cost of the Web GUI, much less the multimillion dollar system Socket proposes.  As we outline above, Socket wants the access deployed, but leaves to speculation—at best—whether the cost can be recovered.

2.
Contrary to Socket’s Claim, the Existing ICA Does Not Require What Socket Demands. TC "2.
Contrary to Socket’s Claim, the Existing ICA Does Not Require What Socket Demands." \f C \l "3"   
(a)
Socket’s Claim of Breach Is Unfounded. TC "(a)
Socket’s Claim of Breach Is Unfounded." \f C \l "4" 
Socket also claims that electronic access to OSS is an obligation stemming from Section 29 of the GTE/AT&T ICA.  Mr. Bruemmer’s Direct Testimony states, in pertinent part, that “the current agreement we operate under has provisions for electronic OSS” because the ICA contains language in Section 29 stating that “GTE shall provide the same information . . . to AT&T as GTE provides to itself.”  Socket attempts through this argument to impose obligations upon CenturyTel that are inconsistent with Commission orders.  
First, the terms of Section 29, to the extent applicable, must be read as if CenturyTel of Missouri is substituted within the text for the ILEC, GTE, from and after Socket’s adoption of the form contract.  

Specifically, Section 29 requires only the provision of “currently available” systems and states that “GTE is not required to establish new systems or processes.”  Further, the Interconnection section of the CenturyTel of Missouri Nonunanimous Stipulation and Agreement, approved contemporaneously with Socket’s adoption of the GTE/AT&T form ICA, clearly states that the interface CenturyTel provides CLECs would be different from GTE/Verizon’s.  This section also states that CLECs understand and agree that the method CenturyTel used to process service orders would be different from the method used by GTE/Verizon.  At bottom, the GTE/AT&T-form ICA under which Socket claims some benefits calls only for nondiscriminatory access to OSS, not new systems from CenturyTel. 

(b)
Socket’s Claim That CenturyTel Has Failed to Perform is Likewise Flawed. TC "(b)
Socket’s Claim That CenturyTel Has Failed to Perform is Likewise Flawed." \f C \l "4" 
Socket also attempts to portray electronic access to OSS as “essential” by negatively describing CenturyTel and the access to OSS it currently provides.  Socket cynically disparages CenturyTel’s performance under existing agreements by claiming that it has failed to perform. Almost uniformly, Socket fails to include in its sponsored testimony facts essential to this Commission’s analysis.  In their Direct Testimony submissions, both Mr. Kohly and Mr. Turner testify that CenturyTel has contractual obligations that it has been ignoring with regard to Performance Measurements under the existing ICA.  Unfortunately, both Mr. Kohly and Mr. Turner fail to use candor in describing the supposed wrong done to Socket.  

First, both Mr. Kohly and Mr. Turner, in accusing CenturyTel of refusing to comply with the performance-measure-related obligations in existing agreements, fail to inform the Commission that Socket’s CenturyTel ICA has a 150-order-per-month condition precedent to the applicability of performance measures and that Socket has not met the ICA’s volume triggers for tracking performance measurements (i.e. – 150 orders for three consecutive months).
  Ironically, Socket has never exceeded a handful of orders per month of all kinds, and in discovery responses in this case, Socket has said that it has no marketing or other forecasts that could support the proposition that it will, in the foreseeable future, have a volume of orders that could rationally support or require electronic access to OSS of the kind it seeks.
  

Moreover, even though it professes to have no forecasts of any future need for facilities or services to be obtained under its existing or any future ICA, much less any expanded need for such facilities or services, this failure is itself a clear breach of Socket’s obligation to provide CenturyTel with those kinds of forecasts.  Sections 5.1.1 and 5.2 of Attachment 12, Service Quality Standards and Processes to the GTE/AT&T ICA (including provisions for “Direct Measures of Quality,” or “PMs”) obligate Socket to provide demand forecasts, even if the performance standards are not otherwise applicable because of Socket’s extremely low order volumes.  And, Section 5.3 provides that neither remedies nor the GAP Closure Plan provisions apply if order activity exceeds the forecasts.  Particularly if Socket intends to increase its use of CenturyTel’s services or facilities—including interconnection—these forecasts are essential to avoid facilities exhaust and to ensure that CenturyTel is properly staffed to handle the volume of orders.  CLEC forecasts are essential in order to be able to perform proper network and facility planning.
  

Finally, Mr. Kohly fails to inform the Commission that Article 12 of the GTE/AT&T ICA is expressly not applicable at all to the relationship between Socket and Spectra Communications Group, LLC, under their existing Interim Arrangement.
  Mr. Kohly and Mr. Turner conveniently disregard both the contractual condition precedent and Socket’s own habitual breach of its relevant contractual obligations, as well as the inapplicability of these provisions to the Socket/Spectra Communications Group arrangement.  
E.
In the End, No Deployment Mandate for Enhanced Interfaces to OSS May Issue Until Demand Is Sufficient and Cost Recovery Is Feasible TC "E.
In the End, No Deployment Mandate for Enhanced Interfaces to OSS May Issue Until Demand Is Sufficient and Cost Recovery Is Feasible" \f C \l "2" 
Setting aside for a moment the question of whether Socket’s OSS demand is authorized under the law or appropriate in light of the unbundling and pricing mandates of the FTA, Socket’s proposed implementation schedule is unreasonable, even if money were no object.  Socket has demanded CenturyTel implement a Real Time Electronic Interface for Socket’s use within nine (9) months of the effective date of a new interconnection agreement.  In addition, Socket has demanded that prior to live access to the new OSS, CenturyTel and Socket would perform Operational Readiness Testing (ORT) beginning no later than three (3) months after the effective date of the interconnection agreement.  The access to OSS implementation that Socket demands could take several years.  Deployment, if someday required, should not begin until the Commission determines that it is required under appropriate standards and can be paid for on a lawful schedule, as well. 
 

The implementation schedule the Commission adopts must recognize the financial insolvency of Socket’s proposal.  Whether the system for recovery of CenturyTel’s costs of deploying the Article XIII that Socket demands is one of non-recurring charges, as CenturyTel has proposed them, or is one of CLEC “subscriptions” as Socket has suggested,
 it must fulfill the guarantee of the FTA and the United States Constitution that CenturyTel will be reimbursed the cost of deploying and operating the system, plus a reasonable profit.  Where the costs have been spread over scores of CLECs with millions upon millions of purchased UNEs and resold incumbent LEC services, as with the RBOCs, the “per unit” cost to be recovered has been relatively low.  Here, however, Socket’s witnesses have been uniform in stating that they will use relatively few units of incumbent LEC services or facilities.  More importantly, the CLEC witnesses have been candid in admitting that they will not come at all if the cost structure cannot be supported.  That is, if the resulting NRCs or the monthly subscription for OSS access is higher than they think can be supported in their retail rates, they will simply look elsewhere for entry.  This would be bad as a matter of Missouri competitive policy in any event, but the negative outcome would be redoubled by ensuring that after the money is spent to deploy the OSS access that Socket has requested, it will not use it.  And, the witness Socket brought from a speculative competitor in Missouri’s rural areas, Mr. Cadieux of NuVox, testified that high rates for access to OSS would be a significant factor in any decision to enter.
  Based upon the charges that would necessarily accrue, neither Socket nor NuVox may enter, even after deployment of access to OSS.  CenturyTel, therefore, would unlawfully be denied cost recovery.

Accordingly, if the Commission buys Socket’s argument that the real-time interface it demands should be deployed, even for the miniscule number of orders that Socket predicts will be dependent upon enhanced access to CenturyTel’s OSS, the deployment should be delayed until such time as either the cost of deployment is reduced by an order of magnitude or more or until the competitive environment in rural Missouri is such that both the lack of real-time preordering and ordering interfaces is materially impeding competition and the level of competition, either in number of CLECs or probable CLEC orders or consumption of  CenturyTel services or facilities is substantial enough to make the charges low enough so as not to impede competition.  While Socket concedes, effectively, that this time will not come within the term of the proposed ICA,
 the Commission may see fit to reevaluate the state of costs and competition at the end of the proposed ICA in order to evaluate whether the deployment and cost recovery are feasible within the dependent unbundling and cost-recovery framework of Sections 251(c)(3) and 252(d)(1).

F.
MAINTENANCE ISSUES (ARTICLE IX) TC "F.
MAINTENANCE ISSUES (ARTICLE IX)" \f C \l "2" 

Socket’s primary criticism on maintenance issues—notification of network maintenance, outages and trouble ticket status—appears to be that it should have exactly the same manner of access to CenturyTel’s information (and/or applicable systems) as CenturyTel.  However, that is not an accurate interpretation of non-discriminatory access to CenturyTel’s OSS functions or of CenturyTel’s parity obligation.  Indeed, the FCC has stated, “we have never held that a competitive LEC must access [an ILEC’s] OSS in the identical manner as does the [ILEC].”
  Instead, CenturyTel may provide access that is “substantially the same as the level of access” that CenturyTel provides itself, its customers, or its affiliates, and such substantially equivalent access is non-discriminatory within the meaning of the FTA.
  CenturyTel’s proposals in Article IX provide Socket with precisely that—substantially the same access to the maintenance information it seeks.  Contrary to Socket’s assertions, CenturyTel is not required under the non-discriminatory and parity provisions of the FTA to provide Socket with exactly the same manner of access to such information.
1.
Maintenance Issue 1  (Sec. 4.1, 5.1 & 7.3) – CenturyTel should be required to provide Socket information about network maintenance and outages only upon Socket’s request. TC "1.
Maintenance Issue 1  (Sec. 4.1, 5.1 & 7.3) – CenturyTel should be required to provide Socket information about network maintenance and outages only upon Socket’s request." \f C \l "3" 

(a)
Socket’s proposed language in Sections 4.1 and 5.1 regarding notifications of scheduled network maintenance and emergency outages should be rejected. TC "(a)
Socket’s proposed language in Sections 4.1 and 5.1 regarding notifications of scheduled network maintenance and emergency outages should be rejected." \f C \l "4" 

The Commission should reject Socket’s proposed language in Sections 4.1 and 5.1, and adopt CenturyTel’s proposed language for those provisions.  As reflected in its proposed Section 4.1, Socket seeks affirmative, advanced and unsolicited notification by CenturyTel of emergency network outages that “affect or have the potential to affect” Socket’s customers, as well as affirmative and unsolicited notification in its proposed Section 5.1 of any other maintenance-type events involving CenturyTel’s central offices and inter-office network.  There are several reasons why Socket’s demands are problematic and unreasonable, and should be rejected.


First, regardless of whether Socket seeks such notifications via a manual process or by accessing and/or interfacing with CenturyTel’s automated systems, the outage and maintenance notifications generated by CenturyTel would not provide Socket with the information it seeks.
  What Socket really desires is information specifying whether Socket’s customers are or potentially may be affected by maintenance and/or outage events.
  CenturyTel’s personnel and systems simply do not have the ability to “filter” this information out specific to Socket’s customers.
  CenturyTel’s personnel and systems monitor the network as a whole, and they do not have the capability to monitor it based on the service provider or a particular service provider’s customers.
  This fundamental problem would still exist even if CenturyTel provided Socket, as Mr. Bruemmer suggests, all unfiltered CenturyTel notifications with the idea that Socket would “sort through them and determine if they affect [Socket’s] customers.”
  The reality is that any such notification generated to Socket would be meaningless.  Indeed, such notifications likely would result only in a higher frequency of calls from Socket to CenturyTel as Socket seeks “in advance” to interpret whether the maintenance or outage events affect its customers.
  Again, CenturyTel will have virtually no capability of determining in advance, prior to a Socket customer actually reporting service disruption, whether the noticed maintenance or outage event affects a particular Socket customer.  On the other hand, if a Socket customer does report a service disruption, CenturyTel will have a greater likelihood of being able to more efficiently determine—by using the customer’s telephone number, for example, and cross-referencing that with its own network maintenance and/or outage information—whether the customer’s service disruption is due to a known maintenance or outage event.


Second, CenturyTel currently does not have the automated ability to provide Socket such notifications.
  Thus, using current systems, CenturyTel would only be able to provide the advanced notifications of network maintenance and/or outages using a manual process.  In other words, CenturyTel’s personnel would have to continually monitor such events just for the purpose of providing notice to Socket.  CenturyTel has neither the personnel nor resources that would be needed to continually monitor such outages or network events and provide such advanced notice to Socket.
  Thus, to implement Socket’s proposal, CenturyTel necessarily would incur significant costs to retain, train and likely hire new personnel to implement Socket’s proposed process.
  That proposal is unreasonable insofar as Socket would not be required to pay for, or at least contribute to, the costs of providing this new service manually.


Third, to the extent Socket seeks such notifications electronically by accessing or otherwise interfacing with CenturyTel’s systems, those systems have not been set up or developed to filter whether Socket’s customers or any particular carrier’s customers are impacted by network maintenance or outages.
  Indeed, even if Socket had electronic access to these systems, the information available would be meaningless to Socket for the reasons specified above.
  Apart from that issue, these systems have not been developed or partitioned in a manner that appropriately permit non-CenturyTel access to them.
  CenturyTel does not even know if third-party access is technically feasible to certain systems; but even if it is, the development of such access likely would be time-intensive and costly, and CenturyTel would be entitled to recover its costs of providing such access.

(b)
CenturyTel’s proposal in Sections 4.1 and 5.1 to provide Socket with all available information regarding scheduled network maintenance and outages, upon Socket’s request, is efficient, less burdensome and more likely to provide Socket with the specific information it seeks. TC "(b)
CenturyTel’s proposal in Sections 4.1 and 5.1 to provide Socket with all available information regarding scheduled network maintenance and outages, upon Socket’s request, is efficient, less burdensome and more likely to provide Socket with the specific information it seeks." \f C \l "4" 

The Commission should adopt CenturyTel’s proposed Sections 4.1 and 5.1, which provides that CenturyTel will provide Socket, upon its request, with all information available regarding scheduled network maintenance and outages.  As discussed above, trying to identify which Socket customer is or may be affected by network maintenance and outages, before any prior indication that the specific Socket customer actually has been affected, is the key problem.  CenturyTel’s personnel and systems simply are not capable of filtering out or identifying that predictive information in advance.
  However, if Socket calls CenturyTel and tells it that a Socket customer is experiencing service interruption, CenturyTel will be in a better position, using the specific Socket customer’s telephone number, of assessing whether a scheduled maintenance event and/or reported outage is the likely cause of that interruption.
  Additionally, CenturyTel will be able to provide Socket with all of the information CenturyTel has about that event.  This is precisely the way CenturyTel handles this situation for its own customers.


Rather than be burdened with a continuous and affirmative obligation to provide Socket with unsolicited maintenance and outage notifications—whether specific to Socket customers or network-wide—CenturyTel should be permitted to provide Socket with whatever information is available related to network outages and other maintenance events in response to Socket’s specific requests.
  Furthermore, given the small volume of Socket customers served by CenturyTel services and facilities, it would be inappropriate to impose on CenturyTel the more costly and resource-intensive maintenance and outage notification obligations proposed by Socket.

(c)
Socket’s proposed language in Section 7.3 regarding notice of repair ticket status should be rejected. TC "(c)
Socket’s proposed language in Section 7.3 regarding notice of repair ticket status should be rejected." \f C \l "4" 

In its proposed Section 7.3, Socket attempts to obligate CenturyTel to provide a “status call” to Socket each time a repair commitment or repair appointment is missed, and then another “status call” if a trouble ticket commitment time occurs and the ticket has not been closed.  In addition, Socket’s proposed language would require CenturyTel to fax a “daily log” of the status of all Socket trouble tickets.  Each of these proposals is overly burdensome in that they would require CenturyTel to implement processes and procedures, and likely retain additional personnel, that do not exist today in order to comply with Socket’s proposed requirements.  CenturyTel’s more reasonable position is that it should provide Socket with trouble ticket status upon Socket’s request.


CenturyTel is willing to provide Socket with whatever information it has available on repair commitments for Socket’s customers, including the “estimated time to restore.”
  However, CenturyTel should provide this information to Socket only upon its request.
  CenturyTel’s maintenance teams simply do not have the resources—time or personnel—to monitor all outstanding troubles nor to make pro-active calls if they believe a particular repair commitment is in jeopardy.  Socket’s proposed succession of “status calls” would require a specialized group of such personnel whose job it is to do nothing but monitor trouble tickets and then engage in status calls.  No such group exists today.
  Similarly, CenturyTel does not have the personnel and resources to devote to the “daily” administrative burden of aggregating the status of Socket’s trouble tickets and preparing and sending the same to Socket via facsimile.


As Mr. Bruemmer acknowledged, Socket’s trouble tickets are intermixed with all other trouble tickets in CenturyTel’s trouble reporting system and, therefore, CenturyTel would have to filter Socket’s specific trouble tickets out of the system to provide the sort of tracking and notice Socket demands.
  CenturyTel’s systems are not developed to provide such status notices to Socket, and CenturyTel currently has no process in place or personnel to administer the type of tracking and status notification demanded by Socket.
  On the other hand, Mr. Bruemmer also admits that Socket is the party most familiar with the trouble tickets it has opened for its customers and is capable of easily identifying those tickets to CenturyTel.
  Given the ease with which Socket could identify to CenturyTel the specific trouble tickets for which it wants a status report, it is more reasonable and efficient and less costly to require CenturyTel to provide such status updates upon Socket’s specific request.  Furthermore, to the extent Socket desires a “daily fax” of trouble ticket status, CenturyTel should be required to provide it only in response to Socket’s specific request.  Mr. Bruemmer testified that Socket has the ability to easily provide a list to CenturyTel of the tickets on which it wants a status update.
  He further testified that there likely would be days when Socket has no open trouble tickets at all.
  Thus, it would be reasonable, efficient, and less costly for Socket to fax the list of trouble tickets to CenturyTel for which Socket desires a status report, and then require CenturyTel to respond specifically to that list.  Moreover, this process would remedy the wasteful and unnecessary situation created by Socket’s current proposed language; namely, requiring CenturyTel to provide Socket with a daily fax of trouble ticket status even on those days for which Socket has no open trouble tickets at all.  On any given day, Socket knows whether it has open trouble tickets; CenturyTel does not.


In his direct testimony, Mr. Bruemmer attempts to disparage CenturyTel’s history with meeting repair commitments for Socket customers presumably in an effort to support Socket’s purported need for successive status calls and a daily facsimile of trouble ticket status.
  The Commission should disregard Mr. Bruemmer’s unsubstantiated allegations.  CenturyTel’s performance meeting repair commitments for Socket’s customers is equal to its performance with respect to its own customers, which exceeds quality metrics established by the Commission.
  All trouble tickets are automatically given a 24-hour repair commitment.  Contrary to the vague and unsupported assertion on this point by Mr. Bruemmer, the latest CenturyTel trouble report summary for Missouri—which actually summarizes trouble reports for both regulated and de-regulated services (e.g., DSL)—shows that with respect to out-of-service repairs, CenturyTel has missed the 24-hour commitment time less than 5% of the time in November 2005, December 2005, January 2006, and February 2006.
  In addition, CenturyTel must meet 90% of its 24-hour commitments for out-of-service repairs on all regulated services in order to comply with quality metrics required by the Commission.  The most recent data available (for fourth quarter 2005) establish that CenturyTel met this 24-hour repair commitment 94.9% of the time.


While Socket attempts to depict CenturyTel as not being as committed to repairing Socket customers’ services, that depiction is flat wrong.  CenturyTel’s maintenance and repair personnel handle a Socket trouble ticket in the very same way as they would a trouble ticket for a CenturyTel customer.
  Socket reports trouble or opens a trouble ticket in the same manner as CenturyTel’s own customer or technician—using the 1-800 number for CenturyTel’s trouble resolution center.
  From that point forward, the process is the same.  CenturyTel makes no distinction between itself or any other carrier, including Socket, on how troubles are reported and worked to resolution.
  Socket’s unsubstantiated allegations, for which it there is absolutely no support in the record, provide no basis on which the Commission should justify the adoption of Socket’s proposed language in Section 7.3.

2.
Maintenance Issue 2  (Sec. 5.1.1 & 7.1) – Socket should be required to use the same 1-800 number used by CenturyTel technicians to report trouble and open trouble tickets for its customers. TC "2.
Maintenance Issue 2  (Sec. 5.1.1 & 7.1) – Socket should be required to use the same 1-800 number used by CenturyTel technicians to report trouble and open trouble tickets for its customers." \f C \l "3" 

In its proposed Section 7.1, Socket demands that it be provided with a single point of contact (SPOC) for all of its maintenance and repair requirements.  Further, Socket demands that such SPOC be different than the contact number used by CenturyTel’s own customers.  Essentially, Socket is requesting a special telephone number that will allow it to contact CenturyTel for maintenance-related issues without having to be placed in queue with other CenturyTel customers.  As reflected in CenturyTel’s proposed Sections 5.1.1 and 7.1, Socket should be required to use the same 1-800 number used by CenturyTel’s customers because that also is the number used by CenturyTel’s technicians to open customer trouble tickets.


This dispute arose in negotiations largely due to Socket’s unwillingness to believe that the 1-800 number offered by CenturyTel actually is the same number CenturyTel’s own technicians use to report customer trouble and to open trouble tickets.
  Socket’s disbelief aside, Ms. Scott has consistently testified, in both her written testimony and at the hearing, that this 1-800 number, indeed, is the same number used even by CenturyTel’s own technicians for reporting repair and maintenance issues associated with a customer’s service.
  At the hearing, Mr. Bruemmer admitted that, despite his disbelief, he has no personal knowledge contrary to Ms. Scott’s testimony on this point.
  It is undisputed that CenturyTel’s 1-800 number is the number CenturyTel’s technicians use to open trouble tickets for CenturyTel’s customers.  Therefore, there is no question that requiring Socket to use the same telephone number for that purpose satisfies CenturyTel’s parity obligation.  CenturyTel is not required under any parity obligation to provide Socket with more than it provides to itself or its own customers.


Yet despite that, CenturyTel has even offered Socket a “special option” that will allow it to dial around retail-oriented messages on the 1-800 number and to get more quickly into queue to speak with a CenturyTel representative.
  This option, in effect, would allow Socket to be placed in queue ahead of other callers—e.g., retail customers and even CenturyTel technicians—who do not have the special dial-around option, effectively providing Socket with super-parity access to CenturyTel’s trouble resolution services.
  As CenturyTel’s proposed language more than satisfies CenturyTel’s parity obligations, the Commission should adopt CenturyTel’s proposed Sections 5.1.1 and 7.1.
V.
PANEL 4:  PERFORMANCE MEASURES (ARTICLE XV) TC "V.
PANEL 4:  PERFORMANCE MEASURES (ARTICLE XV)" \f C \l "1" 
A.
The Commission Should Reject Socket’s Request to Establish Performance Measures Via a Collaborative Process TC "A.
The Commission Should Reject Socket’s Request to Establish Performance Measures Via a Collaborative Process" \f C \l "2" 

As a threshold matter, the Commission should reject Socket’s proposal that the parties be required to negotiate further and establish performance measures (“PMs”) through a “collaborative process.”
  The frenetic pace of this arbitration was driven at Socket’s insistence.  Earlier in this proceeding, CenturyTel sought an extension of the arbitration schedule because the parties were making considerable progress in negotiations on a myriad of issues, and additional time to negotiate would have furthered that progress, including progress on PMs.  Socket objected to any such extension.  Thus, CenturyTel developed its PMs proposal and proceeded toward a hearing at Socket’s insistence.  Having already devoted considerable time and resources to the arbitration of these issues, including PMs, CenturyTel is entitled to have PMs determined by the Commission in this proceeding, along with all other arbitrated issues.


Because CenturyTel does not consent to “carve out” the PMs issues and address them in a separate collaborative proceeding, the Commission should reject Socket’s proposal to do so.  In the February 3, 2006, pre-hearing, Judge Jones determined that the arbitration schedule in this proceeding could not be extended without both parties’ agreement.
  Thus, he denied CenturyTel’s request for an extension of the schedule given Socket’s objection.  For the same reason that CenturyTel’s earlier request for an extension was denied, Socket’s request now to carve out the PMs issues and address them in a separate collaborative proceeding similarly should be denied.

B.
The Commission Should Adopt CenturyTel’s Proposed Remedies As Socket’s Proposed Remedies Are Unreasonable And Imposing Them Unilaterally On CenturyTel Is Unlawful TC "B.
The Commission Should Adopt CenturyTel’s Proposed Remedies As Socket’s Proposed Remedies Are Unreasonable And Imposing Them Unilaterally On CenturyTel Is Unlawful" \f C \l "2" 
1.
It is unlawful to unilaterally impose Socket’s proposed PM remedies on CenturyTel. TC "1.
It is unlawful to unilaterally impose Socket’s proposed PM remedies on CenturyTel." \f C \l "3" 

Apart from its proposed PMs (with incorporated “benchmarks”), Socket also unlawfully seeks to impose on CenturyTel self-executing liquidated damages—e.g., “remedies”—that would automatically compensate Socket in the event CenturyTel does not satisfy the benchmark for certain performance measures.
  As set forth below, CenturyTel agrees that performance measures themselves are arbitrable; however, the imposition of self-executing remedies for alleged PM violations is not.  Indeed, the Commission does not have jurisdiction to impose them on CenturyTel in this arbitration because (1) the parties were not required to, and in fact did not, negotiate self-executing liquidated damages for alleged PM violations under (or as part of) a Section 251 interconnection agreement,
 and (2) in accordance with basic contract principles, law and due process guarantees, liquidated damages cannot be imposed on a party.
  At the same time, in order to provide Socket with an additional layer of certainty that CenturyTel will comply with the contract and particularly the appropriate provisioning intervals, CenturyTel has offered its own version of Article XV, complete with benchmarks and remedies.  To the extent the Commission determines that remedies should be included in the parties’ agreement, the Commission must adopt CenturyTel’s proposed remedies as they are the only remedies to which CenturyTel has agreed.
2.
Socket’s proposed remedies are flawed and/or unreasonable. TC "2.
Socket’s proposed remedies are flawed and/or unreasonable." \f C \l "3" 

Aside from their legality, Socket’s proposed “remedies” also are unreasonable.  First, many of the remedies are defined in terms of a “Standard Payment” (based upon “one month’s flat rate average recurring charge” and “calculated by dividing the total monthly recurring charges billed by CenturyTel to Socket in a contract month by the number of UNEs, UNE Combinations and Resold Services that are included on the bill for which there is a flat, monthly rate”) or a “Standard Daily Payment” (“The Standard Daily Payment shall be Standard Payment divided by thirty (30).”)  The monthly variability “average recurring charges” presents a problem in the predictability of the remedy’s application, but more, because the remedy is not tied to the service actually affected by a failure, it tends to make the potential payment something of a “lottery.”  If the service or UNE affected by the failure is a higher-than-average item, the payment will tend to be lower than the recurring charge for the service or UNE.  However, this formula also presents the prospect that where the service or UNE subject to a failure to perform is a lower-priced item, the failure of a minor service could result in an “average,” and therefore disproportionate, penalty.  This “lottery” structure is unreasonable and should be rejected.


Second, Socket’s proposed remedies, including payments associated with various aspects of the development and implementation of a “Gap Closure Plan,” bear no economic relationship to any harm Socket could realize through any failure on the part of CenturyTel.  For example, Socket proposes in Article XV up to a $15,000 penalty if CenturyTel is unable to implement a Gap Closure Plan in time; however, today Socket only submits a handful of orders each month.  Socket’s proposed penalty for this failure alone is several times the monthly billing amount from CenturyTel.  While this is just one example, Socket has produced nothing to suggest that its proposed Article XV “performance incentives” or “remedies” for breach of a PM benchmark bear any relationship at all to any anticipated harm that Socket might realize from the error.


Third, Socket’s proposed remedies do not reveal any intent to approximate any reasonable estimate of the “damages” that Socket might expect to suffer through any failure on the part of CenturyTel to meet the standard.  They are, instead, a fairly mechanical attempt to impose conditions upon CenturyTel that are comparable to those placed upon SBC Missouri (now AT&T Missouri).  In doing so, Socket fails to acknowledge the differences between the 13-state, $41 billion revenue AT&T and the much smaller, more rural, and more spread-out (22-state) CenturyTel.  Again, Socket simply provides no basis for the benchmarks or the remedies it proposes, nor any support for the proposition that they reasonably reflect any conceivable harm caused to Socket if CenturyTel is unable to perform at the desired benchmarks.

Indeed, Socket does not seek a contract-measure of remedies at all.  As Mr. Kohly testified, “The purpose of remedy plans is not to compensate CLECs for actual harm, but to incent ILECs to perform.”  The proper framework is not retribution, as Socket seems to seek, but making Socket or CenturyTel whole, depending upon the measure.  CenturyTel’s Article XV accomplishes this legitimate policy goal.

Finally, remedies or penalties are not appropriate at Socket’s small historical order volumes because the measurement is not of a statistically valid sample.
  Socket admits that neither its order volumes nor those of other CLECs are likely to increase to a degree that would provide such a sample.
  When there is a small volume of orders, even a single miss can result in a breach of Socket’s proposed Benchmark.  For instance, in a month in which Socket places two orders, a single miss of whatever significance business-wise results in only fifty percent (50%) performance.  Likewise, in a month in which Socket places five orders, a single miss results in only eighty percent (80%) performance.  Based upon the information available, there has yet to be a month in which Socket has been a CenturyTel wholesale customer in which a single miss in the context of certain PMs would not result in a breach of a benchmark Socket has proposed.


In an effort to address the statistical problems associated with low order volumes, CenturyTel has proposed that a certain Socket order volume threshold be reached before any remedies apply—specifically, that remedies be imposed only following a 90-day transition period, once Socket’s order volumes exceed 150 orders per month for three (3) consecutive months, and Socket provides CenturyTel with accurate forecasts as described in Article XV.
  While tracking performance may be useful at any volume of orders, small sample size and low order volume tend to make the application of remedies for failure to meet the benchmarks a potentially arbitrary process, and the Commission should adopt CenturyTel’s proposed order volume threshold to guard against such a result.

C.
CenturyTel’s Proposed Performance Measures Are Superior to Those Proposed by Socket and Should Be Adopted by the Commission TC "C.
CenturyTel’s Proposed Performance Measures Are Superior to Those Proposed by Socket and Should Be Adopted by the Commission" \f C \l "2" 

To the extent the Commission determines that PM should be incorporated into the parties’ agreement, the Commission should reject or modify those proposed by Socket for reasons more specifically identified below and adopt the PMs proposed by CenturyTel.  In addition to several general or threshold PM issues, Socket has proposed eight (8) PMs related to “Pre-Ordering/Ordering;” five (5) PMs related to “Provisioning—Retail Circuits;” four (4) PMs related to “Maintenance;” one (1) PM related to “Interconnection;” and two (2) PMs identified as “Additional Measures.”  Each of Socket’s proposed PMs should be rejected or modified as set forth specifically below.  In addition, the Commission should adopt certain additional Pre-Ordering/Ordering PMs proposed by CenturyTel that are applicable to Socket’s performance under the Agreement.  CenturyTel’s proposed PMs are set forth in Moreau Schedule D, attached to the Direct Testimony of Maxine L. Moreau.

1.
General Issues Relating to PMs. TC "1.
General Issues Relating to PMs" \f C \l "3" 
(a)
PMs Issue No. 1 – To the extent the Commission determines that the parties’ agreement should contain PMs, the Commission should reject Socket’s proposed PMs and adopt those proposed by CenturyTel. TC "(a)
PMs Issue No. 1 – To the extent the Commission determines that the parties’ agreement should contain PMs, the Commission should reject Socket’s proposed PMs and adopt those proposed by CenturyTel." \f C \l "4" 

During the course of negotiations, the parties identified certain systems improvements agreed to incorporate them into their agreement.  In addition, the parties completely resolved all of the Provisioning Intervals for services under the agreement.  The parties’ agreements, now incorporated into the ICA, ensure that Socket will receive an agreed-to level of “parity” service or, in some cases, superior service to what CenturyTel provides itself.
  CenturyTel also agreed to perform in accordance with performance measures reflecting these agreed-to intervals regardless of Socket’s very low order volumes.
  Under CenturyTel’s proposal, the information gleaned from these performance measurements will be used in monthly meetings to discuss performance and required performance enhancements needed to enhance performance of both parties under this Agreement.


On top of this contractual level of service, CenturyTel has offered a reasonable set of PMs to satisfy Socket that the standards of the contract will be upheld.
  Specifically, Moreau Schedule D is a marked-up Article XV with CenturyTel’s proposed modifications, including a reasonable offer of PMs and an administratively simpler set of “remedies” set forth in a series of five tables.  As CenturyTel implements additional changes in its procedures or systems that result in improved service to itself, it has agreed to provide Socket with an improved level of service.


Moreover, the Commission should err on the side of CenturyTel’s fewer, rather than Socket’s more, or more-complicated, PMs.  Addition, deletion, or modification of measurements may be required from time to time, depending upon the Parties’ experience and desired services.  Performance measurements should not be implemented merely for the sake of measurement.  If there is no identified problem, then no performance measurement should be put in place.  If later behavior is identified that warrants a measurement, the Parties are free to negotiate both the PM and any applicable remedy.


PMs should be identified and implemented only in those areas where performance needs to measured and monitored to influence future behavior.  And, if PMs are to be implemented, there should be no question about what is measured, how it will be gauged, and when remedies apply.  Socket’s proposed Article XV, Performance Measures and Provisioning Intervals, with its attached Appendix—Performance Measures and Table 1—Performance Measures (as filed in this case) fails this test, providing ambiguous or unclear terms at best, unworkable or capricious fiat at worst.


Socket’s proposed PMs suffer from other fatal defects.  For example, much of Socket’s proposed Article XV (as-filed) is unclear or ambiguous in its application.  For instance, a “Business Day” is defined as Monday through Friday, from 8:00 a.m. to 5:00 p.m.  A Business Day, therefore, consists of nine (9) “Business Hours,” not eight (8), as is implied in some of the measures.  This is important not only to ensure that there is a consistent relationship between the key timing terms, but also to ensure that the PMs or their benchmarks bear some relationship to the contract the performance of which is theoretically tied to the “need” for the PM in the first place.


Moreover, to the extent that Socket’s proposed measures and remedies can be understood or quantified, Socket’s proposed PMs and their associated “benchmarks” for performance are out of line with the service that CenturyTel provides itself or its own retail customers.  This requires CenturyTel, in effect, to provide Socket with “superior” service, or “super-parity.”  CenturyTel, as an incumbent LEC, is not required to provide Socket with “superior” service under the FTA.  Moreover, “superior” service also has a cost—a cost that far exceeds any demonstrable benefit to Socket.


Finally, to date, Socket has provided no information as to the business rationale for most, if not all, of the proposed benchmarks.  Instead of developing benchmarks based upon the relationship of CenturyTel and Socket or upon a reasonable, objective set of business standards, Socket has proposed a set of benchmarks that are based upon other companies of much larger scope and scale (GTE, now Verizon, or SBC, now AT&T).  The Commission should not simply “cut-and-paste” the benchmarks.  If any benchmarks are needed at all, the Commission should adopt those that CenturyTel proposes.

(b)
PMs Issue No. 2 (General Issue) – Socket’s proposed “implementation team” should be rejected as unnecessary. TC "(b)
PMs Issue No. 2 (General Issue) – Socket’s proposed \“implementation team\” should be rejected as unnecessary." \f C \l "4" 

CenturyTel agrees that “coordination” of the Parties’ performance under the ICA is very important.  Accordingly, CenturyTel has proposed procedures to ensure smooth integration.  Specifically, under CenturyTel’s proposal, information will be captured and used in monthly meetings to discuss performance and required performance enhancements needed to enhance performance of both parties under this Agreement.  CenturyTel also proposes that there be a single, designated coordinator for this process.  However, CenturyTel should not be required to provide four designated, permanent members of an “implementation team.”
(c)
PMs Issue No. 3 (General Issue) – The Commission should reject Socket’s proposed Gap Closure Plan and/or associated penalties. TC "(c)
PMs Issue No. 3 (General Issue) – The Commission should reject Socket’s proposed Gap Closure Plan and/or associated penalties." \f C \l "4" 

The need for “Gap Closure Plans” in Article XV is not actually in contest.  CenturyTel is not opposed to the concept of a “Gap Closure Plan,” per se.  The idea of working with wholesale customers to establish the best way of dealing with deficiencies in performance is a concept CenturyTel has adopted in its own proposed Article XV.


Where CenturyTel and Socket differ is in the arena of when such plans should be employed and the consequences that attach.  First, Gap Closure Plans must be employed where there actually is a gap.  To that end, gap closure plans should be made available when there are sufficient order volumes to make the analysis statistically relevant and only where there is a consistent and repeated failure to meet the appropriate benchmarks (e.g., as CenturyTel has proposed, repeated for three consecutive months).  Because the development and implementation of such plans are resource-intensive, they should not be used where the problems are small or intermittent.  Second, the consequences of failure, like those associated with individual PMs must neither be capriciously applied nor excessive to compensate for the injury Socket might incur.  CenturyTel’s proposal satisfies the needed structure, and Socket’s does not.  See PMs Issue No. 4, section (d), below.
(d)
PMs Issue Nos. 4 & 5 (General Issues) – The Commission should adopt CenturyTel’s proposed ordering volume threshold for the application of remedies and its proposed requirement that Socket provide timely and accurate forecasts of demand for CenturyTel services and facilities. TC "(d)
PMs Issue Nos. 4 & 5 (General Issues) – The Commission should adopt CenturyTel’s proposed ordering volume threshold for the application of remedies and its proposed requirement that Socket provide timely and accurate forecasts of demand for CenturyTel services and facilities." \f C \l "4" 

PMs Issues Nos. 4 and 5 each deal with the theme that there must be an appropriate universe of transactions occurring on a consistent basis in order to make a particular measure valid.  Each also associates the theme that both parties must manage the relationship and cooperate to make the system work.  This interaction places burdens upon both parties, and should include both the provision of accurate forecasts and orders and the imposition of PMs and remedies on activities for which Socket has responsibility.

i.
Socket must submit more than ninety-five percent (95%) of its orders correctly. TC "i.
Socket must submit more than ninety-five percent (95%) of its orders correctly." \f C \l "5" 

As discussed below in Section C(2)(c), CenturyTel’s ability to respond timely and accurately to Socket is significantly influenced by Socket’s submission and CenturyTel’s timely receipt of an accurate and complete order.  Being required to return orders for corrections inhibits CenturyTel’s ability to meet its other duties by effectively doubling the workload.  The assurance that CenturyTel cannot be held accountable for an agreed set of PMs, if such a set should come to be, without Socket meeting its underlying obligation to submit accurate and complete orders, is very important.  Socket’s submission of a correct and accurate order the first time eliminates duplicated review time and order rejection and permits CenturyTel the time needed to process other orders or perform other needed tasks.

ii.
Socket must accurately forecast orders. TC "ii.
Socket must accurately forecast orders." \f C \l "5" 

Also as discussed below in Section C(2)(h), CenturyTel’s ability to appropriately staff to timely respond to Socket is significantly influenced by the accuracy of Socket’s quarterly forecasts.  Socket should not consider this requirement to forecast accurately burdensome because it exists in Socket’s current agreement.  In the end, CenturyTel cannot be held accountable for an agreed set of PMs without relying on Socket to accurately project order volume so that CenturyTel can appropriately staff and provision. 

iii.
Socket must be required to pay remedies when its performance falls short. TC "iii.
Socket must be required to pay remedies when its performance falls short." \f C \l "5" 

PMs and associated remedies are, fundamentally, a creature of the consensual relationship of contracting.  “Penalties” cannot be forced or enforced under contract law, and the PMs and “remedies” that CenturyTel has offered are intended to be in the nature of liquidated damages.  See Section IV(B) above.  But, to the extent remedies are incorporated into the agreement, the obligations of contracts go both ways.  CenturyTel and Socket each have obligations under the proposed ICA, and Socket’s performance is just as critical as CenturyTel’s performance.  This is extremely important in the area of forecasting and correct-order submission, two of the measures that CenturyTel proposes to apply to Socket.  Moreover, both parties should be subject to measures relating to number porting if either party is to be made subject to such a measure.  The Commission should make the PMs and remedies reciprocal in these limited circumstances.


Socket proposes that only CenturyTel be made subject to performance penalties.  However, as demonstrated herein, CenturyTel’s true performance is directly impacted by both Socket’s order volume and ability to forecast in good faith its network and service needs.  CenturyTel cannot provide proper staffing or inventory without accurate forecasts from Socket.
  If PMs are imposed, Socket should be made accountable, as well.

2.
Pre-Ordering/Ordering PMs. TC "2.
Pre-Ordering/Ordering PMs" \f C \l "3" 
(a)
PMs Issue No. 7 – The Commission should reject Socket’s Pre-Ordering/Ordering PM 1 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.1. TC "(a)
PMs Issue No. 7 – The Commission should reject Socket’s Pre-Ordering/Ordering PM 1 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.1." \f C \l "4" 

In its PM 1, Socket proposes a “Prompt Transmission of Manually Requested Customer Service Record (CSR)—Retail.”  A “CSR” is a customer service record.  A customer service record search is usually requested after one telecommunications carrier has captured a customer from another, but prior to account conversion to the new carrier.  The search typically is for basic account information, listing/directory information, telephone numbers, service and equipment listing, and billing information.


The parties have resolved the issue of the interval in which CenturyTel will return CSRs to Socket.  Specifically, the parties have agreed that such interval will be six (6) Business Hours.
  However, the benchmark remains in dispute.  Socket is proposing unreasonably that one hundred percent (100%) of all CSRs be returned to Socket within six (6) Business Hours of submission of Socket’s request.  A 100% benchmark is not reasonable.  The vast majority of the CSR information requested by Socket is for large businesses and multiple locations or addresses.  The records must be obtained from several different systems, and then interpreted prior to being sent to Socket.  This requires CenturyTel to access multiple screens and sources to obtain a complete customer service record, an extremely time-consuming process.  CenturyTel does not provide itself with CSRs in six (6) Business Hours on a 100% basis for providing services to its retail customers, particularly for multiline customers, and it should not be required to provide Socket with super-parity service.
  In addition, because CenturyTel is staffed based on historical numbers and types of orders, any significant increase in order activity will affect CenturyTel’s ability to provide information within any benchmark, and any spike in either order numbers or complexities would make almost certain that CenturyTel would fail Socket’s proposed benchmark for that month, not because its performance was not “industry-standard” or even exceptionally good, but because the proposed benchmark requires perfection.


In an effort at compromise, CenturyTel has offered PM 1.1 that measures the same performance in a more appropriate manner.  CenturyTel is proposing that 85% of Socket’s requests for CSRs via web-based interface, telephone, fax, or e-mail will be provided to Socket within six (6) Business Hours after CenturyTel receives the request.  Although Socket’s historically low volume of orders may trigger this benchmark even in a near-perfect month of performance (e.g., one (1) miss in six (6) orders in a given month), CenturyTel is willing to compromise on its proposed terms.  Finally, CenturyTel’s proposed definitions and calculations make clear when a breach of the benchmark occurs and when it results in the payment of a remedy.

(b)
PMs Issue No. 8 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 2 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.2. TC "(b)
PMs Issue No. 8 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 2 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.2." \f C \l "4" 

Socket has proposed a measurement it calls “Erroneously Rejected Requests for CSRs.”  Socket is proposing that zero (0) CSR requests be erroneously rejected by CenturyTel in a Month.  The Commission should reject Socket’s proposed PM as Socket cannot or has not defined the term “erroneously rejected” requests.  Without carefully applied parameters to this term, Socket may claim undue reliance upon a “substantially correct” request that fails to meet industry standards or the obligations set forth in the contract.  For instance, Socket’s terms for this PM state that “valid reasons for rejecting a request for a CSR do not include CSR requests that are rejected because CenturyTel does not believe Socket has the authority to view Customer Proprietary Network Information.”  However, CenturyTel takes very seriously its obligation to protect the account information of its customers, and CenturyTel strictly follows the FCC’s CPNI rules in its handling of customer data and takes precautions to not share customer information improperly.  Disclosure of CPNI to unrelated third parties such as Socket requires express customer consent.  CenturyTel has policies and practices in place to ensure that customer consent is obtained by the requesting carrier prior to releasing customer data.  In some cases, CenturyTel’s obligation to protect CPNI requires it to obtain information about Socket’s authority to view the information.  While CenturyTel, of course, scrupulously follows the FCC’s guidance on such activities, the PM should not allow Socket to profit where CenturyTel is merely doing its duty.


At the very least, the failure to define the term leaves open the prospect of disputes where none need to occur if the proper definitions are in place.  In addition, because no order is rejected without a reason, this PM, as proposed by Socket, will merely result in additional disputes between the Parties with no predictable positive difference in performance.  Moreover, if adopted in any form, a 100% benchmark relating to CSR returns is not reasonable for the reasons identified in Section IV(C)(2)(a) above.


At the same time, CenturyTel has offered PM 1.2 that measures the same performance, but does so more fairly.  CenturyTel is proposing that it will erroneously reject no more than 10% of Socket’s CSR requests in a month.  In addition, CenturyTel’s proposed PM clarifies when an order is in fact rejected in error, resulting in an “erroneously rejected request.”  Finally, CenturyTel’s proposed definitions and calculations make clear when a breach of the Benchmark occurs and when it results in the payment of a remedy.

(c)
PMs Issue No. 9 – The Commission adopt CenturyTel’s Pre-Ordering/Ordering PM 1.3, applicable to Socket’s performance. TC "(c)
PMs Issue No. 9 – The Commission adopt CenturyTel’s Pre-Ordering/Ordering PM 1.3, applicable to Socket’s performance." \f C \l "4" 

In its proposed PM 1.3, CenturyTel proposes a benchmark requiring that Socket submit no more than five (5%) of its orders with errors in the measured month.  CenturyTel’s ability to respond timely to Socket is significantly influenced by receipt of an accurate and complete order.  Reviewing and returning orders for corrections inhibits CenturyTel’s ability to meet the other proposed benchmarks.  The assurance of an accurate and complete order eliminates review time, order rejection, and time needed to process other orders.  Time spent reviewing and rejecting inaccurate or incomplete orders is time that could have been spent processing another order.  The inclusion of this benchmark directly affects CenturyTel’s ability to perform at parity and to meet the requirements of the proposed Agreement.

(d)
PMs Issue No. 10 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 3 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.3. TC "(d)
PMs Issue No. 10 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 3 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.3." \f C \l "4" 

Socket has proposed a measurement it calls “Prompt Transmission of Electronically Requested Customer Service Record.”  This Benchmark is not defined by Socket.  Socket is proposing that this measurement be decided once CenturyTel develops electronic access to its OSS.  This Benchmark is not necessary.  If electronic access to OSS is developed for CSRs, and there is some CenturyTel failure that makes a PM is necessary, it should be agreed to between the parties at that time.  At that time, this PM would replace Socket’s proposed PM 1 or CenturyTel’s offered PM 1.1.


CenturyTel is proposing that Socket’s proposed PM 3 be eliminated.  In its place, CenturyTel has proposed a new PM 1.3 (see Section (C)(2)(c) above) to measure the Percent Erroneous Orders submitted by Socket to CenturyTel.

(e)
PMs Issue No. 11 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 4 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.4. TC "(e)
PMs Issue No. 11 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 4 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.4." \f C \l "4" 

Socket has proposed a measurement it calls “Percent Erroneous Manual Orders Rejected Within X Business Hours.”  Socket proposes that CenturyTel return 95% or more of rejected orders within specified time frames.  Specifically, Socket proposes that manual orders be returned within six (6) Business Hours of submission if rejected and that orders submitted via an electronic LSR be returned within one (1) Business Hour of submission, if rejected.  At the outset, any reference to “electronically submitted” LSRs should be eliminated from the PM, unless Socket is referring to the existing web interface for certain orders.  Also, the PM as written has no requirement for Socket to provide accurate orders.  If Socket is striving for accuracy at least ninety-five percent (95%) of the time, this benchmark and PM would not even be in issue.  Also, Socket’s proposed definition for the orders to be measured includes service orders that are not subject to this Agreement.


Importantly, manually-submitted orders cannot be consistently rejected on the schedule proposed.  First, these orders are typically complex, requiring a large amount of detailed work just to ensure that they are accurate and can be worked.  Second, the six-hour, or less than one (1) Business Day, requirement of the PM does not even enforce a contractual requirement.  For instance, Socket’s proposed contract language in Section 3.4 of Article VIII, Ordering and Provisioning Unbundled network elements provides for a twenty-four (24)-hour return of erroneous orders.  Again, the “Business Hours” correlation could easily be used in lieu of a “calendar” day designation, but a “Business Day” is defined as Monday through Friday, from 8:00 a.m. to 5:00 p.m.  This totals nine (9) “Business Hours,” not six (6), in a Business Day.  Third, as explained above, a benchmark of 95% tied to a type of order that Socket has rarely submitted makes the prospect of failure to meet the benchmark based upon a single failure in an otherwise perfect month of performance a very real and unfair prospect.  Fourth, the language of the PM, which is designed to guide the amounts of payments, contains ambiguous terms and indecipherable formulae.  Finally, the PM is applicable regardless of the accuracy of Socket’s orders.  This makes the system subject to improper manipulation by Socket.  For example, if it desired to game the system, Socket could multiply its normal workload, which CenturyTel is equipped to handle, and fill that volume with erroneous orders designed to bog down the system and cause CenturyTel to miss the benchmark.  In sum, Socket’s proposed requirements simply make no business sense.


The Commission should reject Socket’s proposed PM 4 and, instead, adopt CenturyTel’s proposed PM 1.4.  CenturyTel has offered PM 1.4, which measures the same performance that Socket’s measure proposes to track, but does so in a more appropriate manner.  The record shows that CenturyTel treats Socket’s orders for UNEs the same as it treats orders for “equivalent” access services—the same systems, the same intervals.  All orders are treated with the same care.  In addition, CenturyTel proposes that this application of this measure, like all others, be made contingent upon Socket’s presentation of at least ninety-five percent (95%) of its orders without errors.  This ensures that gaming is minimized and that Socket has an incentive to do good work in submitting its orders to CenturyTel.


Further, CenturyTel PM 1.4 is stated in terms of either “nine (9) Business Hours” or “one (1) Business Day.”  Either of these equivalent time periods matches up with the contractual obligations of the contract provisions relating to the provisioning of UNEs.  At the same time, if Socket presents a sufficient volume of correctly placed orders, CenturyTel is willing to accept its responsibility to review the orders and reject only those that are erroneous.  However, because substantially increased volumes may also have a number of complex orders to be reviewed, and because CenturyTel’s retail customers do not experience perfection in the identical ASR ordering process, CenturyTel proposes that the benchmark be ninety percent (90%), rather than one-hundred percent (100%).  Finally, CenturyTel’s proposed definitions and calculations make clear when a breach of the Benchmark occurs and when it results in the payment of a remedy.  If any PMs or remedies are required, they should be those that CenturyTel proposes.

(f)
PMs Issue No. 12 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 5 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.5. TC "(f)
PMs Issue No. 12 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 5 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.5." \f C \l "4" 

Socket has proposed a measurement it calls “Percent of Firm Order Commitments (FOCs) Returned on Time for LSR and ASR Requests.”  Socket proposes that CenturyTel return eighty-five percent (85%) of FOCs of complete and accurate Access Service Requests (“ASRs”) and Local Service Requests (“LSRs”) within twenty-four (24) hours of submission.


The Commission should reject Socket’s proposed PM 5 for the following reasons.  First, Socket’s defined PM includes services that are not provided according to this Agreement, specifically, ASRs applicable to tariffed access services.


Second, Socket does not take into consideration the need for FOC commitment criteria for simple services as well as complex services.  While an FOC will typically be provided for simple services within eighteen (18) Business Hours, this requirement is not achievable for complex orders.  In order to provide a meaningful firm order commitment for complex services such as DS1 or DS3 loops and EELs, CenturyTel must review loop and plant facilities for availability.  This requires substantial time and makes the provision of an FOC a more-extended process.  An FOC for complex orders is typically returned in four (4) Business Days, not one (1), and this time cannot realistically be shortened due to the coordination required to ensure adequate plant facilities are available.  Before an FOC can be issued, CenturyTel must enter the order into its system; verify the facilities through its multiple systems, including working with its assignment group to determine if cable of the proper length and gauge is available; and prepare the FOC if facilities prove available.  CenturyTel has no automated systems for these records, so every order is handled manually.  This process is a parity with the service CenturyTel obtains to serve its own retail customers.


Third, both CenturyTel’s retail customers of access services and its customers of interconnection services, including UNEs, use the same forms, receive the same provisioning intervals, and are provisioned alike by the same people.  Socket’s UNE orders, for instance, are given the same care in ordering and research as all of CenturyTel’s retail end-user customers of functionally equivalent services.  This process is designed to ensure each Socket order is treated the same—in parity with CenturyTel’s retail end-user customers.


Fourth, the language of the PM, which is designed to guide the amounts of payments, is ambiguous, and it would be difficult to calculate the appropriate payments, such as the “Standard Daily Payment.”  This term, and its underlying formula, is an invitation to on-going disputes between CenturyTel and Socket, because the “standard” changes every month.
  See Section B above.

Fifth, again, the PM is applicable regardless of the accuracy of Socket’s orders and, therefore, is vulnerable to inappropriate manipulation by Socket or another CLEC.
  See C(2)(e) above.

Moreover, the ASR review process is manual—both for CLEC UNE orders and for CenturyTel’s retail end-user access services.  This is true both because of the individual and complex nature of orders that are submitted via ASR and because of the format of CenturyTel’s network records.  Specifically, many of the records necessary to verify whether an order is complete or whether facilities exist that could be used to fill it are in paper records and found in various geographic locations that are appropriate to their everyday use.  More specifically, because the ASRs are received via fax or email there is an initial, manual “scrub” of the ASR by the Access Representative.  During this scrub, several fields on the order, which include billing elements and customer data, are validated for compliance and completeness.  Although the data scrub is performed in good faith, it is a manual process, and even in good faith, erroneous rejections sometimes do occur.


For the foregoing reasons, the Commission should reject Socket’s proposed PM and, instead, adopt CenturyTel’s proposed PM 1.5.  CenturyTel has proposed under its PM 1.5 that, each month, CenturyTel will return more than eighty-five percent (85%) of FOCs of complete and accurate LSRs and ASRs not meeting the Excluded Order Criteria within X Business Hours of receipt, but at different intervals than demanded by Socket.  CenturyTel has proposed eighteen (18) Business Hours for Simple Orders and thirty-six (36) Business Hours for Complex Orders.  CenturyTel has redefined the PM to distinguish between simple and complex orders requiring a different amount of time to review facilities and provide an FOC and circuit ID as needed.  Again, this standard is in parity with CenturyTel’s practices for its retail end-users’ FOCs for similar services.  Also, CenturyTel has excluded those services not covered under this Agreement and certain orders that require additional handling.  In addition to providing “parity” timeframes and processes, CenturyTel’s PM 1.5 provides definitions and calculations that make it clear when a breach of the Benchmark occurs and when it results in the payment of a remedy.

(g)
PMs Issue No. 13 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 6 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.6. TC "(g)
PMs Issue No. 13 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 6 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.6." \f C \l "4" 

Socket has proposed a measurement it calls “ASRs and LSRs Erroneously Rejected.”  Socket is proposing zero (0) erroneously rejected ASRs and LSRs.  As set forth in Article VIII, CenturyTel must provide Socket with a reason anytime an order is rejected.  Again, as with its proposed PM 2 above, Socket has not defined exactly what constitutes an “erroneously” rejected order.  Again, without carefully applied parameters to this term, Socket may claim undue reliance upon a “substantially correct” order that fails to meet industry standards or the obligations set forth in the contract.  Because no order is rejected without a reason, this benchmark potentially will result in additional disputes between the Parties.  It is not designed to lead to better performance.  Second, the PM as proposed by Socket includes services not covered by this Agreement, namely access services.  Third, the PM again is applicable regardless of the accuracy of Socket’s orders and, therefore, is vulnerable to improper manipulation by Socket or another CLEC.
  See C(2)(e) above.  There is no reason for this PM to be adopted.

In the interest of compromise, however, CenturyTel has offered PM 1.6, which measures the same performance, but without the administrative problems identified above.  CenturyTel proposes, rather than a one-hundred percent (100%) benchmark, that it will erroneously reject no more than ten percent (10%) of Socket’s total number of ASRs or LSRs in a measured month.  In addition, CenturyTel’s PM 1.6 appropriately clarifies when an order could be rejected and defines an erroneously rejected request.  Finally, CenturyTel’s proposed definitions and calculations make clear the when a breach of the Benchmark occurs and when it results in the payment of a remedy.

(h)
PMs Issue No. 14 – The Commission should adopt CenturyTel’s Pre-Ordering/Ordering PM 1.7, applicable to Socket’s performance. TC "(h)
PMs Issue No. 14 – The Commission should adopt CenturyTel’s Pre-Ordering/Ordering PM 1.7, applicable to Socket’s performance." \f C \l "4" 

CenturyTel has proposed a measurement it calls “Accurate Ordering Forecasts.”  CenturyTel is proposing a benchmark requiring that Socket submit accurate order forecasts for Resale, CSR, UNE and UNE Combination orders.  The benchmark requires that the volume of Socket Resale, CSR, UNE and UNE Combination order requirements in a month not be greater than 10% above or below the amount forecast by Socket in its most recent quarterly forecast (which shall have been made not later than 30 days prior to the quarter in question).  In order for CenturyTel to accurately staff to meet the proposed benchmarks and agreed intervals, CenturyTel must rely on Socket to provide accurate ordering forecasts.

(i)
PMs Issue No. 15 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 7 as unreasonable and unnecessary. TC "(i)
PMs Issue No. 15 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 7 as unreasonable and unnecessary." \f C \l "4" 

Socket has proposed a measurement it calls “Percentage of Orders where Due Date is Missed without Socket receiving a jeopardy notice prior to Due Date being missed.”  Socket proposes that it receive at least six (6) Business Hours jeopardy notice of a missed due date at least ninety-seven percent (97%) of the time.  Under Socket’s PM, in lieu of the ninety-seven percent (97%) standard, CenturyTel may elect to demonstrate parity as set forth in the PM.  This requires CenturyTel to develop systems to capture this data, to track performance, and to demonstrate to both Socket and the Missouri Public Service Commission that the measurement is based on parity.
  


This PM is inappropriate.  First, this PM, like so many others, suffers from Socket’s small sample size/low order volume problem.  Under Socket’s standard, for every month since it has been a CenturyTel wholesale customer, a single miss would have caused a breach of the PM benchmark (i.e., until Socket reaches more than thirty-three (33) orders per month, a single miss on an order will fail the standard).  This PM’s proposed benchmark, with its six-hour notice time suffers from much more fundamental flaws.  For example, a Business Day is agreed to run between 8:00 a.m. and 5:00 p.m. Under this Benchmark, CenturyTel must report by 11:00 a.m. of the Business Day that an order will not be filled—even though CenturyTel has another six (6) Business Hours to complete it.  Typically, a technician filling the order will not arrive for an afternoon appointment for installation until the afternoon.  Only then would issues relating to problems with the customer premises, inside wiring, or even CenturyTel’s network become apparent.  The way Socket has proposed this PM, it will result in a failure for any 11:00 a.m. or after order that is not ultimately filled.  That is simply an unreasonable and unrealistic standard.


Where, for instance, facility-availability issues could be identified before the installation was begun, Socket would receive a jeopardy notice well in advance of the six (6) hours requested.  However, there are many instances in which the technician begins installation, but is forced to jeopardize the order.  Installation can be delayed because the facilities intended to be used were non-functioning or because there is a lack of facilities at the site; because the premises are inaccessible or are not ready for the services; or because necessary equipment has not been delivered by the vendor.  Each of these examples would potentially require an order to be jeopardized less than six (6) Business Hours before the end of the Due Date.  Ironically, the way the PM is defined, it actually provides an incentive for the field technicians to jeopardize orders early in the day in those cases where they believe that they might not meet the due date.


Perhaps more importantly, there is no reason for the implementation of this PM.  Most of Socket’s orders are “complex” orders requiring coordination and testing.  Socket’s technician knows of the success or failure of the installation at the same time as the CenturyTel technician—whether that time is one (1) hour or eight (8) hours before the end of the Due Date.  The same is true for orders for interconnection services.  This is the same experience that CenturyTel’s retail end-user access customers have.  In addition, CenturyTel has no system available for tracking the precise status of every order at every moment of the day or for providing its retail customers with notice of the completion or failure to complete an order.  Socket and CenturyTel’s retail end-user customers are treated the same in terms of notification and therefore, CenturyTel is providing this service to Socket at parity.


CenturyTel has no means available to provide notice—either to Socket or to its own, retail customers—of the future (but unknown) failure to meet a due date.  This is at parity.  Socket also provides that CenturyTel can demonstrate that its performance is at “parity,” which Ms. Moreau has done in her testimony.  While CenturyTel may demonstrate parity on an ongoing basis, this is a wasteful process that can be commanded not by any real problem in Socket’s ability to compete, but out of a failure to meet the notice standard Socket seeks to impose one time out of 33 in a month—even though there is no similar notice provided to CenturyTel’s retail customers.  This is not parity, but “super-parity,” and it may not be required.


Finally, the language of the PM designed to guide the amounts of payments are keyed off of ambiguous formulae, and if implemented, should be clarified as CenturyTel has suggested.  CenturyTel is not offering a replacement measurement at this time.  CenturyTel has committed to providing Socket a jeopardy notice as soon as possible.  This is in complete parity with services provided to our own retail end-user customers.

(j)
PMs Issue No. 16 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 8 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.8. TC "(j)
PMs Issue No. 16 – The Commission should reject Socket’s proposed Pre-Ordering/Ordering PM 8 and adopt CenturyTel’s Pre-Ordering/Ordering PM 1.8." \f C \l "4" 

Socket has proposed a measurement it calls “Line Loss Notification Returned within One Day of Work Completion.”  Socket is proposing that line-loss notifications be returned within eight (8) Business Hours of submission.  CenturyTel does not object to the Benchmark, provided it is confirmed to be nine (9) Business Hours or one (1) Business Day.  However, Socket’s definition of this PM is not clear.  In fact, the term “Line Loss Notification” is never even defined.  In our normal usage, a “Line Loss Notification” is provided to the original carrier when a customer chooses to change providers.  If CenturyTel receives an order to disconnect or convert a Socket resale line to another carrier, for instance, Socket would be provided notification of the loss of the customer.


CenturyTel has offered PM 1.8, Line Loss Notification Returned within One (1) Business Day of Work Completion, which measures the same performance that Socket’s measure proposed to track, but defines a Line Loss Notification and further explains the measurement.  Finally, CenturyTel’s proposed definitions and calculations make it clear when a breach of the Benchmark occurs and when it results in the payment of a remedy.

3.
Provisioning—Retail Circuits PMs. TC "3.
Provisioning—Retail Circuits PMs." \f C \l "3" 

Socket has proposed five (5) PMs related to “Provisioning – Retail Circuits.”  As discussed below, many of these measures are unreasonable or unlawful as proposed by Socket.  Socket cannot demonstrate that CenturyTel’s wholesale performance has been of a quality that would require the imposition of any PMs, and the Commission should impose neither PMs nor remedies.  However, but if either PMs or remedies are imposed, they should consist only of those proposed by CenturyTel.


Socket’s proposed Provisioning – Retail Circuits PMs are found in Table 1, Moreau Schedule C, and CenturyTel’s responsive PMs are found in Table 2, Moreau Schedule D.  CenturyTel is committed to providing Socket with necessary wholesale services or facilities at parity.  In many cases, however, the benchmark Socket proposes would result in a requirement that CenturyTel provision services for Socket at “super-parity,” exceeding the standards the Missouri Public Service Commission has applied to CenturyTel’s retail end-user services or exceeding the level of service that CenturyTel provides itself.  Second, Socket cannot demonstrate that the service it has received is not at parity.  Accordingly, a PM should not be implemented until such time as a problem is identified.

(a)
PMs Issue No. 17 --  The Commission should reject Socket’s proposed Provisioning—Retail Circuits PM 1 and adopt CenturyTel’s Provisioning—Retail Circuits PM 2.1. TC "(a)
PMs Issue No. 17 --  The Commission should reject Socket’s proposed Provisioning—Retail Circuits PM 1 and adopt CenturyTel’s Provisioning—Retail Circuits PM 2.1." \f C \l "4" 

Socket has proposed a measurement it calls “Due Date Commitments Met.”  Socket proposes that CenturyTel meet the due date of installation orders for Socket not more than two point five percent (2.5%) less often than it meets the due date of installation orders for its own customers.  Importantly, Socket adds a presumption that CenturyTel meets its own due dates ninety percent (90%) of the time.


The Commission should reject Socket’s proposed Provisioning—Retail Circuits PM 1 for the following reasons.  First, the PM and the application of concept of parity must be consistent with the type of services that Socket is ordering.  Virtually all of Socket’s orders to date have been for complex services. The appropriate benchmark, therefore, must be aligned to the processing of CenturyTel’s orders for installation of complex services only.  CenturyTel’s overall Due Date Commitment Met percentage for such orders is below ninety percent (90%).  The default of ninety percent (90%), therefore, is not in parity and would be super-parity.


Second, over the course of its wholesale-provider relationship to Socket, CenturyTel has provided Socket with a higher rate of due dates met, on average, than has CenturyTel for its customers overall for similar services.  Moreau Schedule E, attached to the Direct Testimony of Maxine L. Moreau, is a table comparing, month to month, CenturyTel’s performance on Switched and Special Access service orders.  Socket, in fact, has seen over ninety percent (90%) of its “Special Access” equivalents—UNE loops, DS1 and above—installed in a timely manner.  It also has seen more than eight-six percent (86%) of its requests for interconnection trunks—analogous to CenturyTel Switched Access services—provided on time.  These percentages show service not just as good as the service that CenturyTel provides its own retail end-user customers, but show service better than parity.  Once again, history shows that there is no need for this measurement at this time.


Third, while the provisioning intervals are now agreed, Socket’s PM still proposed to calculate all due date intervals from the committed due date, which is to be based on the Provisioning Intervals set forth in Appendix – Provisioning Intervals.  Socket’s PMs do not  allow for changes to committed due dates, regardless of the reason.  As explained above with respect to Socket’s proposed Pre-Ordering/Ordering PM 5 and PM 7, there are many valid reasons why a due date would be changed.  If such a change is made, Socket is notified on the FOC, or the order is placed in a jeopardy status.  However, Socket’s proposed measurement does not recognize these situations at all.  Under Socket’s proposed measurement and remedy plan, for example, even where a delay results from a lack of available facilities or equipment and Socket is timely notified, CenturyTel could be penalized.


Fourth, as demonstrated above, the low historical or predicted order volumes make this measurement an “all or nothing” proposition where—based upon Socket’s historically low volumes—even a single failure could cause the benchmark to be breached.  That is unreasonable.


Finally, the language of the PM designed to guide the amounts of payments is made up of ambiguous formulae and provides for excessive penalties that are in no manner tied to the harm caused Socket, if any.  


If any PM is implemented, it should be clarified as set forth in CenturyTel’s proposed PM 2.1.  CenturyTel’s offered PM 2.1 measures the same performance that Socket’s measure proposes to track, but does so in a more appropriate manner.  First, CenturyTel PM 2.1 modifies the “grace” difference from two point five percent (2.5%) proposed by Socket to five percent (5%) to provide a more reasonable margin for error.  CenturyTel PM 2.1 also proposes that the “default” be set at parity which, as demonstrated above, is 80%, rather than 90%.  Although CenturyTel’s performance for Socket is demonstrably equal to or better than that which CenturyTel has provided its own retail customers, the PM should not, from the beginning, require either perfection or “super-parity.”  CenturyTel’s proposed changes meet this requirement.


Second, CenturyTel’s proposed PM is based upon actual missed due dates.  Missed due dates are calculated from the due date described in the FOC provided to Socket.  Adoption of this “start time” would more accurately reflect parity with how CenturyTel provisions service to its own retail end-user customers.


Third, while Socket has agreed to some exclusions, such as its customer delay or a natural disaster, CenturyTel has proposed to exclude certain additional events, such as a canceled order or a missed due date due to lack of facilities or incorrect facilities records, which would reasonably cause the order to be jeopardized and the due date changed.  Each of these events is of a type of delay that a customer might experience with CenturyTel, and the exclusion of a missed due date for that type of reason is completely reasonable.  These exclusions will be experienced at the same relative rates for both Socket and CenturyTel retail end-user customers and should be incorporated into the measures as an adjunct to parity.


Finally, in addition to providing “parity” timeframes and processes, CenturyTel’s PM 2.1 provides definitions and calculations that make clear when a breach of the Benchmark occurs and when it results in the payment of a remedy.

(b)
PMs Issue No. 18 – The Commission should reject Socket’s proposed Provisioning—Retail Circuits PM 2. TC "(b)
PMs Issue No. 18 – The Commission should reject Socket’s proposed Provisioning—Retail Circuits PM 2." \f C \l "4" 

Socket has proposed a measurement it calls “Average Delay Days for CenturyTel Caused Missed Due Dates.”  Socket proposes that once CenturyTel is able to capture the necessary data, the Benchmark will be defined as the average calendar days from Due Date provided on FOC to the date work is actually completed on CenturyTel caused missed due dates (Avg. Socket Calendar Days) compared to CenturyTel’s own retail performance when CenturyTel misses a due date for its customers.  Socket’s measure presumes that CenturyTel misses zero (0) due dates for its customers until they can demonstrate otherwise to both Socket and the Staff of the Missouri Public Service Commission.


This benchmark is inappropriate because, first, this is an unnecessary PM.  Missed Due Dates have already been addressed in PM 1.  As proposed by Socket, this PM would result in a penalty after missing a single Due Date.  It would not matter if CenturyTel achieved the benchmark detailed in PM 1 or if Socket and its customers experienced the same—or even better—service than CenturyTel’s customers, unless CenturyTel wants to undertake the costly process of bringing a proceeding before the Commission.


Second, as explained in the discussion regarding PM 1 above, Socket has in fact experienced a higher rate of due dates met, on average, than has CenturyTel for its customers overall for similar services.  This proves that Socket has consistently experienced parity or super-parity service from CenturyTel, and that this is an unnecessary PM.


Third, in order to implement this PM, CenturyTel would be required to develop systems to capture data and track performance by type of service for all Socket orders in comparison to CenturyTel’s like services.  Only then could CenturyTel demonstrate to both Socket and the Staff of the Missouri Public Commission the parity results.


Finally, the language of the PM designed to guide the amounts of payments are keyed off of ambiguous formulae that result in excessive penalties that are in no manner tied to the harm Socket might have experienced.  There is no demonstrated reason for this PM, and it should not be adopted.

(c)
PMs Issue No. 19 – The Commission should reject Socket’s proposed Provisioning—Retail Circuits PM 3 and adopt CenturyTel’s Provisioning—Retail Circuits PM 2.3. TC "(c)
PMs Issue No. 19 – The Commission should reject Socket’s proposed Provisioning—Retail Circuits PM 3 and adopt CenturyTel’s Provisioning—Retail Circuits PM 2.3." \f C \l "4" 

Socket has proposed a measurement it calls “Percent trouble Reports Within Thirty (30) Days of Installation.”  Socket has proposed the count of trouble Reports per DS0 equivalent reported within thirty (30) days of service order completion / total number of DS0 equivalents installed within same calendar day time period be less than six percent (6%), or at Parity.  First, this PM, like so many others, suffers from Socket’s small sample size/low order volume problem, as described above.  Today, Socket averages very few new circuit orders per month.  Indeed, given the low order volume, under Socket’s standard, for every month since it has been a CenturyTel wholesale customer, a single miss would have caused a breach of the PM Benchmark (i.e., until Socket reaches more than seventeen (17) orders per measured month, even a single trouble ticket within thirty (30) days of installation will fail Socket’s standard).


Second, while Socket has included some exclusions, such as subsequent reports, trouble caused by customer premises equipment, and where Socket refuses to cooperatively test, Socket does not acknowledge all of the necessary exclusions.  Other exclusions necessary to ensure that this proposed PM would relate to parity service include:  accounting for trouble caused due to customer actions, such as problems arising from defective inside wire; trouble arising from the fault of other providers, such as an IXC or a competitive access provider; difficulties arising from equipment or facilities that are otherwise not in CenturyTel’s network; trouble reported on the order completion date or prior to completion in CenturyTel’s system; trouble reported by CenturyTel employees in the course of performing maintenance activities; trouble reported, but not found; or trouble on xDSL loops longer than 17,500 feet where Socket has not authorized conditioning.


Third, Socket is proposing to track trouble on a per DS0 equivalent basis.  This is inconsistent with the way trouble is tracked and reported within CenturyTel and does not reflect parity.
  Particularly where Socket proposes a T-1 broadband offering as its ordinary, low-end service, a DS0 equivalent count will always improperly multiply the count.

Finally, the language in Socket’s proposed PM designed to guide the amounts of payments are keyed off of ambiguous formulae, and if implemented, should be clarified as CenturyTel has suggested.


A PM of the type proposed by Socket should not be implemented until Socket demonstrates that it is not receiving parity treatment and until it reaches a sufficient volume of orders to avoid the small-sample-size problem described above.  However, CenturyTel has offered PM 2.3, which measures the same performance that Socket’s proposes to track, but does so in a more appropriate manner.  CenturyTel’s proposed benchmark tracks reports on a per customer basis, which is consistent with the way all trouble is tracked, and in parity with repeat trouble for like services provided by CenturyTel to its retail end-user customers.  CenturyTel has added the exception discussed above as well as definitions and calculations that make clear when a breach of the benchmark occurs and when it results in the payment of a remedy.

(d)
PMs Issue No. 20 – The Commission should reject Socket’s proposed Provisioning—Retail Circuits PM 4. TC "(d)
PMs Issue No. 20 – The Commission should reject Socket’s proposed Provisioning—Retail Circuits PM 4." \f C \l "4" 

Socket has proposed a measurement it calls “Number Port Using Ten Digit Trigger (TDT).”  Socket proposes that for TDT – LNP related conversions, CenturyTel will fail to initiate the 10-digit unconditional trigger by 12:01 a.m. on the due date of the number port less than three point five percent (3.5%) of the time.


This is an unnecessary PM.  First, Socket presently requests a Coordinated Hot Cut for all ports.  This type of port is addressed in the following PM.  Second, the times requested in Socket’s benchmark are not consistent with those contained in Article XII, Number Portability.  Article XII requires that the Donor Party set the 10-digit unconditional trigger by close of business, normally 5:00 p.m. Central time, but no later than 11:59 p.m. on the day before the scheduled due date.  The Donor Party is then required not to remove the 10-digit unconditional trigger on the next business day until no earlier that 11:59 a.m. after the scheduled due date for the port and replace with a PNP trigger, unless the Recipient Party requests otherwise.  These procedures were put in place so that each party would have ample time to work together to accomplish the TDT port.  A PM is not necessary until either Party can demonstrate that the agreed upon terms of Article XII are not being met.
  Finally, the language of the PM designed to provide the amounts of payments is keyed off of ambiguous formulae, and if implemented, should be clarified as CenturyTel has suggested.


The Commission should reject and eliminate this Socket-proposed PM.  However, if Socket demonstrates that it is necessary, this PM should be revised to reflect the language in Article XII, and should apply to both Parties.  Ports are an obligation of both CenturyTel and Socket, and the PM should reflect both Parties’ obligations and performance requirements.

(e)
PMs Issue No. 21 – The Commission should reject Socket’s proposed Provisioning—Retail Circuits PM 5 and adopt CenturyTel’s Provisioning—Retail Circuits PM 2.5.

Socket has proposed a measurement it calls “Coordinated Hot Cut (CHC).”  Socket proposed that the percentage of CHC number portability with loop facilities where an outage occurs will be less than two percent (2%) of the time.  (Count of Outages / Total CHC).  The Commission should reject Socket’s proposed PM for the following reasons.  First, the performance measurement should be limited to a Coordinated Hot Cut process only where it is contemplated that the customer should experience minimal down time.  Not all orders contemplate a short down time.  Second, number portability—LNP—is an obligation applicable to both parties.  Therefore, the PM should apply to both Socket and CenturyTel.  The language in Article XII, Number Portability, requires for a CHC LNP that the Recipient Party contact the Donor Party to initiate the porting process.  Each Party will perform the necessary technical functions to ensure the port is completed with minimal customer down time, and that both Parties shall remain on the phone until the porting process is complete.  Third, because the port is completed with both parties on the phone, the outage should only be defined as a premature disconnect for a CHC that occurs when the Donor begins the cut-over before being contacted by the Recipient.  Finally, the language of the PM designed to guide the amounts of payments is keyed off of ambiguous formulae, and if implemented, should be clarified as CenturyTel has suggested.


CenturyTel has offered PM 2.5 which measures the same performance that Socket’s measure proposes to track, but does so in a more appropriate manner.  First, CenturyTel has made the PM reciprocal.  This is a process both parties must perform.  Second, CenturyTel proposes that the benchmark be changed to reflect the language the Parties have agreed to in Article XII.  This language is reciprocal and is applicable when the process contemplates minimal customer down time.  The CenturyTel proposed benchmark states the Donor will cause an outage of more than four (4) Business Hours on CHC LNP with loop facilities in not more than five percent (5%) of completed CHC LNP with loop facilities orders.  Third, CenturyTel’s  proposed PM provides definitions and calculations that make clear the when a breach of the Benchmark occurs and when it results in the payment of a remedy.

4.
Maintenance PMs. TC "4.
Maintenance PMs." \f C \l "3" 
(a)
PMs Issue No. 22 – The Commission should reject Socket’s proposed Maintenance PM 1 and adopt CenturyTel’s Maintenance PM 3.1. TC "(a)
PMs Issue No. 22 – The Commission should reject Socket’s proposed Maintenance PM 1 and adopt CenturyTel’s Maintenance PM 3.1." \f C \l "4" 

Socket has proposed a measurement it calls “Percent trouble Reports.”  Socket proposes that trouble reports per DS0 equivalent received by Socket for the total number of Socket DS0 equivalents provisioned via resale, UNEs, or combinations of UNEs leased from CenturyTel not exceed 6% or be at parity with CenturyTel.


Socket’s proposal is inappropriate for three reasons.  First, the metric is not designed to produce a fair and accurate measurement of trouble reports; second, the exclusions from the measured data are too narrow; and third, the remedy for failure to meet the performance measurement could result in an excessive penalty.


CenturyTel proposes in PM 3.1 that trouble reports for Socket be measured in a manner analogous to CenturyTel’s measurement trouble tickets per total access lines—and that such measurement not exceed 6% or be at parity with CenturyTel.  For Socket, the analogous approach would be trouble tickets per total Socket customers.


Socket has proposed that the Percent trouble Reports measurement be calculated on a DS0 equivalent basis; consequently, any T-1 trouble report would be counted as 24 trouble reports.  This “weighting” of T-1 trouble reports is clearly unfair and unreasonable, especially where CenturyTel is required to waive charges if the performance measurement benchmark is exceeded; the weighting could also result in a misleading performance measurement that overstates the actual number of trouble reports.
  And, as we note above, the baseline Socket service is offered over a T-1, so virtually every trouble report would be counted as 24 trouble reports.

Socket has proposed only a limited number of exclusions for the Percent trouble Reports measurement.  CenturyTel has proposed that the following exclusions be added to ensure that the measurement is fair and accurate:

(i)
trouble beyond CenturyTel’s control;

(ii)
trouble reported on the order completion date, or trouble reported prior to service order completion in CenturyTel’s system;

(iii)
trouble reported by CenturyTel employees in the course of performing preventive maintenance, where no customer has reported trouble;

(iv)
trouble reported but not found;

(v)
trouble for DSL loops longer than 17,500 feet with load coils, repeaters, and/or excessive bridged tap for which Socket has not authorized conditioning, unless trouble is found in the corresponding central office; and

(vi)
trouble caused by a lack of digital test capabilities on BRI and IDSL capable loops when acceptance testing is available but is not selected by Socket.

These additional exclusions would prevent the Percent trouble Report measurement from being inappropriately inflated by causes beyond CenturyTel’s control and causes for which CenturyTel should not be penalized.


Socket has proposed that the remedy for exceeding the Percent trouble Report benchmark be payment of one month’s flat rate average recurring charge for each trouble report.  This remedy imposes a penalty that is not based on the underlying services to which the trouble reports relate (as it is based on an average of all recurring charges for all services) and, therefore, it could result in an excessive penalty.  For example, if the benchmark were exceeded by a single trouble report under Socket’s proposal, CenturyTel would be required to pay a penalty based on the total number of trouble reports.


CenturyTel has proposed a remedy that is proportional to the amount by which the benchmark is exceeded, and which imposes a penalty that is based on the applicable services.  Under CenturyTel’s proposal, for any month in which CenturyTel fails to meet the benchmark, CenturyTel will waive or credit the monthly recurring charge that would otherwise apply to each resold service, UNE, or UNE combination associated with each trouble report that exceeds the benchmark.

(b)
PMs Issue No. 23 – The Commission should reject Socket’s proposed Maintenance PM 2 and adopt CenturyTel’s Maintenance PM 3.2. TC "(b)
PMs Issue No. 23 – The Commission should reject Socket’s proposed Maintenance PM 2 and adopt CenturyTel’s Maintenance PM 3.2." \f C \l "4" 

Socket has proposed a measurement it calls “Percentage of Repair Commitments Met.”  Socket proposes that the percentage of repair commitments met for clearing trouble on resold services, UNEs, and combinations of UNEs divided by the total number of repair commitments made be greater than 90% or be at parity with CenturyTel.


Socket’s proposal is inappropriate for three reasons.  First, the metric is not limited to repair commitments for out-of-service trouble; second, the exclusions from the measured data are too narrow; and third, the remedy for failure to meet the performance measurement could result in an excessive penalty.


CenturyTel proposes in PM 3.2 that CenturyTel will, for repair commitments for out-of-service trouble, (i) meet 90% of repair commitments made on resold services, UNEs, and combinations of UNEs provided to Socket or (ii) meet repair commitments for Socket at parity with CenturyTel retail.


Socket has proposed that all repair commitments be included in the calculation of this performance measurement; however, as CenturyTel is only required to report performance with respect to out-of-service trouble, Socket should not be allowed to impose a broader and more burdensome criterion for repair commitments.


Socket has proposed only a limited number of exclusions for the Percentage of Repair Commitments Met measurement.  CenturyTel has proposed that the following exclusions be added to ensure that the measurement is fair and accurate:

(i)
subsequent trouble reports;

(ii)
trouble beyond CenturyTel’s control;

(iii)
trouble reported on the order completion date, or trouble reported prior to service order completion in CenturyTel’s system;

(iv)
trouble reported by CenturyTel employees in the course of performing preventive maintenance, where no customer has reported trouble;

(v)
trouble reported but not found;

(vi)
trouble for DSL loops longer than 12,000 feet with load coils, repeaters, and/or excessive bridged tap for which Socket has not authorized conditioning, unless trouble is found in the corresponding central office; and

(vii)
trouble caused by a lack of digital test capabilities on BRI and IDSL capable loops when acceptance testing is available but is not selected by Socket.

These additional exclusions would prevent the Percentage of Repair Commitments Met measurement from being inappropriately inflated by causes beyond CenturyTel’s control and causes for which CenturyTel should not be penalized.


Socket has proposed that the remedy for exceeding the benchmark for Percentage of Repair Commitments Met be payment of one month’s flat rate recurring charge for all repair commitments not met and payment of one thirtieth (1/30) of one month’s flat rate recurring charge for each day for every 24-hour period that constitutes a repair commitment not met.  However, Socket’s proposal could result in an excessive penalty.  For example, if the benchmark were exceeded by a single unmet repair commitment under Socket’s proposal, CenturyTel would be required to pay a penalty based on the total number of unmet commitments.


CenturyTel has proposed a remedy that is proportional to the amount by which the benchmark is exceeded and which imposes a penalty that is based on the applicable services.  Under CenturyTel’s proposal, for any month in which CenturyTel fails to meet the benchmark, CenturyTel will waive or credit the monthly recurring charge that would otherwise apply to the resold service, UNE, or UNE combination associated with each trouble report that exceeds the benchmark.

(c)
PMs Issue No. 24 – The Commission should reject Socket’s proposed Maintenance PM 3 and adopt CenturyTel’s Maintenance PM 3.3. TC "(c)
PMs Issue No. 24 – The Commission should reject Socket’s proposed Maintenance PM 3 and adopt CenturyTel’s Maintenance PM 3.3." \f C \l "4" 

Socket has proposed a measurement it calls “Time to Restore Service.”  Socket proposes that the clearing time for completing a repair be less than 24 hours for more than 90% of trouble reports not requiring unusual repair for resold services, UNEs, and combinations of UNEs.  Socket’s proposal is inappropriate for three reasons.  First, the metric proposes a 24-hour criterion, but does not limit the application of this criterion to out-of-service trouble (see discussion of Socket’s Maintenance PM 2 above); second, the exclusions from the measured data are too narrow; and third, the remedy for failure to meet the performance measurement could result in an excessive penalty.


CenturyTel proposes a measurement in PM 3.3 called “Mean Time to Restore Service,” which is a measurement of the average trouble duration interval from the start time for a trouble report until the completed time for the trouble report.  The benchmark for this measurement is clearing trouble reports in an average clearing time at parity with CenturyTel retail for 90% of out-of-service trouble reports not requiring unusual repair or otherwise excluded.


CenturyTel also has proposed that certain causes be excluded from this performance measurement to ensure that the measurement is fair and accurate, and to prevent the measurement from being inappropriately affected by causes beyond CenturyTel’s control and/or causes for which CenturyTel should not be penalized (see discussion for Socket Maintenance PM 2 above).


Socket has proposed that the remedy for exceeding the Time to Restore Service benchmark be payment of one month’s flat rate recurring charge for all trouble reports with a clearing time of greater than 24 hours.  Socket’s proposed remedy is inappropriate for three reasons.  First, as discussed above, only out-of-service trouble reports should be measured with respect to a 24-hour clearing time criterion.  Second, the remedy could result in an excessive penalty.  For example, if the benchmark were exceeded by a single trouble report, CenturyTel could be required to pay a penalty based on the total number of trouble reports with clearing times greater than 24 hours.  Third, the remedy imposes a penalty that is not based on the underlying services to which the trouble reports relate, as it is based on an average of all recurring charges for all services.


CenturyTel has proposed a remedy that is proportional to the amount by which the benchmark is exceeded, and which imposes a penalty that is based on the applicable services.  Under CenturyTel’s proposal, for any month in which CenturyTel fails to meet the benchmark, CenturyTel will waive or credit the monthly recurring charge that would otherwise apply to the resold service, UNE, or UNE combination associated with each trouble report that exceeds the benchmark.

(d)
PMs Issue No. 25 – The Commission should reject Socket’s proposed Maintenance PM 4 and adopt CenturyTel’s Maintenance PM 3.4. TC "(d)
PMs Issue No. 25 – The Commission should reject Socket’s proposed Maintenance PM 4 and adopt CenturyTel’s Maintenance PM 3.4." \f C \l "4" 

Socket has proposed a measurement it calls “Repeat trouble Reports.”  Socket proposes that the percentage of repeat trouble reports for Socket customers, for resold services, UNEs, and combinations of UNEs, be not greater than 2.5 percentage points more than the percentage of repeat trouble reports for CenturyTel customers.  If CenturyTel is unable to provide its measure of repeat trouble reports, CenturyTel’s percentage of repeat trouble reports shall be presumed to be 6%.


Socket’s proposal is inappropriate for three reasons.  First, the measurement uses an inappropriate assumption, which is to apply if actual measurements are not available; second, the exclusions from the measured data are too narrow; and third, the remedy for failure to meet the performance measurement could result in an excessive penalty.


CenturyTel proposes in PM 3.4 a measurement called “Repeat trouble Reports Rate,” which is a measurement of the percentage of trouble reports cleared on resold services, UNEs, and combinations of UNEs that later are subject to a “Qualifying Repeat trouble Report.”  A Qualifying Repeat trouble Report is defined as a repeat trouble report on a resold service, a UNE, or a combination of UNEs that had network trouble cleared within 30 days of the most recent trouble report for such resold service, UNE, or combination of UNEs.  CenturyTel’s proposed benchmark is that the percentage of Qualifying Repeat trouble Reports for Socket customers be at parity with the percentage of Qualifying Repeat trouble Reports for CenturyTel retail customers.  CenturyTel also has proposed that, in the absence of actual measurements of parity, CenturyTel shall be presumed to have 10% of its trouble reports subject to a Qualifying Repeat trouble Report.


CenturyTel also has proposed that certain causes be excluded from this performance measurement to ensure that the measurement is fair and accurate, and to prevent the measurement from being inappropriately affected by causes beyond CenturyTel’s control and/or causes for which CenturyTel should not be penalized (see discussion for Socket Maintenance PM 2 above).


Socket has proposed that the remedy for exceeding the Repeat trouble Reports benchmark be payment of one month’s flat rate recurring charge for all repeat trouble reports.  Socket’s proposal could result in an excessive penalty.  For example, if the benchmark were exceeded by a single repeat trouble report under Socket’s proposal, CenturyTel would be required to pay a penalty based on the total number of repeat trouble reports for the applicable month.


CenturyTel has proposed a remedy that is proportional to the amount by which the benchmark is exceeded, and which imposes a penalty that is based on the applicable services.  Under CenturyTel’s proposal, for any month in which CenturyTel fails to meet the benchmark, CenturyTel will waive or credit the monthly recurring charge that would otherwise apply to the resold service, UNE, or UNE combination associated with each trouble report that exceeds the benchmark.

5.
Interconnection PMs. TC "5.
Interconnection PMs" \f C \l "3" 
PMs Issue No. 26 – The Commission should reject Socket’s proposed Interconnection PM 1 and adopt CenturyTel’s Interconnection PM 4.1. TC "PMs Issue No. 26 – The Commission should reject Socket’s proposed Interconnection PM 1 and adopt CenturyTel’s Interconnection PM 4.1." \f C \l "4" 

Socket has proposed a measurement it calls “Interconnection Trunk Orders completed on Time.”
  Socket proposed that the percentage of interconnection orders submitted via ASR by Socket (or agent of Socket) that are completed on or before Commitment Due Date is not more than ten percent (10%) below the percent of Feature Group D switched access orders by all ordering companies completed by CenturyTel on or before the Commitment Due Date.


This PM is not necessary for the following reasons.  First, this PM, like so many others, suffers from Socket’s small sample size/low order volume problem.  Over the past year, for example, Socket has submitted very few qualifying orders, hardly registering any volume on a monthly average basis.  Under Socket’s standard, for every month since it has been a CenturyTel wholesale customer, a single miss would have caused a breach of the PM benchmark (i.e., until Socket reaches more than 7 orders, a single miss would fail the standard proposed by Socket).  This measure should not be adopted.  However, if it is, it should not become effective before Socket provides a meaningful and sustained number of orders.


Second, historically, CenturyTel has performed not just at parity for Socket, but has provided Socket with service superior to that which has been provided to its switched access customers.  For the last year, CenturyTel has provided interconnection trunks to Socket on time at least 90% of the time.  By way of comparison, from June 2005 to February 2006, CenturyTel has completed orders on or before the due date for services analogous to those provided to Socket (e.g., orders for CenturyTel’s switched access customers) less than 90% of the time.  See Moreau Schedule E (table), attached to the Direct Testimony of Maxine L. Moreau.  Once again, history shows that there is no need for this measurement at this time.


Third, the measurement process proposed by Socket would require CenturyTel to provide Socket monthly data calculating a statewide percentage of Feature Group D switched access orders submitted by all companies in the state of Missouri that were completed by CenturyTel on or before the Commitment Date.  CenturyTel does not independently track this data, making its collection time consuming, unnecessary, and in no means representative of the less than one order that Socket may or may not place that month.  In lieu of this monthly data, Socket assumes a default benchmark of 5%, which is unrelated to CenturyTel’s actual historical performance and should be rejected.


Fourth, it is unclear what Socket is proposing to use as the “Commitment Due Date,” which is critical to the calculation.


Fifth, as demonstrated above, the low historical or predicted order volumes make this measurement an “all or nothing” proposition where—based upon Socket’s historically low volumes—even a single failure could cause the Benchmark to be breached.  This is unreasonable.


Sixth, the proposed remedy is very much out of line with any conceivable damages that Socket might experience.  Orders for interconnection trunks are seldom, if ever, immediately an issue to an efficient CLEC’s performance.  That is, a CLEC will typically order augmentation of its interconnection trunks before its existing trunks are exhausted, but consistently with forecasts of growth.  Accordingly, a CLEC will seldom experience anything more than minor inconvenience if an interconnection trunk due date is missed.  On the other hand, particularly if an electronic OSS is required—an outcome to which CenturyTel strongly objects—the nonrecurring charges associated with the installation of interconnection trunks will be very high.  The potential penalty under Socket’s scheme (if the enhancements to OSS access are required and the OSS additive is considered NRC)—a waiver of all such NRCs and one month’s recurring charges for each circuit—is extreme.


Finally, the language of the PM designed to guide the amounts of payments are keyed off of ambiguous formulae and provide for excessive penalties that are in no manner tied to the harm caused Socket, if any.  If this PMs is implemented, it should be clarified as CenturyTel has suggested.


6.
Socket’s Proposed “Additional Measures” PMs. TC "6.
Socket’s Proposed \“Additional Measures\” PMs." \f C \l "3" 

Socket has proposed two (2) PMs related to “Additional Measures.”  These measures are unreasonable as proposed by Socket.  Socket cannot demonstrate that CenturyTel’s wholesale performance has been of a quality that would require the imposition of any PMs, and the Commission should impose neither PMs nor remedies.  However, if either PMs or remedies are imposed, they should consist only of those CenturyTel has proposed.


CenturyTel is committed to providing Socket with necessary wholesale services at parity; however, the benchmark Socket proposes does not even accurately reflect the services provided to Socket.  Second, Socket cannot demonstrate that the service it has received warrants a PM.  Accordingly, a PM should not be implemented until such time as a problem is identified.  Third, the services provided under these PMs are primarily controlled by Socket, not CenturyTel.  Therefore, the implementation of a PM is not warranted.  The provided services should merely be handled pursuant to the terms of the Agreement.

(a)
PMs Issue No. 27 – The Commission should reject Socket’s proposed Additional Measures PM 1 and adopt CenturyTel’s Additional Measures PM 5.1. TC "(a)
PMs Issue No. 27 – The Commission should reject Socket’s proposed Additional Measures PM 1 and adopt CenturyTel’s Additional Measures PM 5.1." \f C \l "4" 

Socket has proposed a measurement it calls “911 Listings.”  Socket proposes that 100% of listings submitted by Socket for inclusion in the 911 database match the information that was submitted by Socket.  First, Socket uses an electronic interface to submit all its 911 customer listings.  This information is directly submitted by Socket for inclusion in the 911 data base.  Second, an electronic interface is provided for Socket to retrieve any errors.  This allows Socket the opportunity to correct its errors immediately, or to notify CenturyTel.  Third, Socket may request an extract report of all Socket’s 911 listings to review for errors.  Fourth, CenturyTel should not be held responsible for services where Socket is in control of both submitting and reviewing the listings.  Finally, the language of the PM designed to guide the amounts of payments are keyed off of ambiguous formulae and provide for excessive penalties that are in no manner tied to the harm caused Socket, if any.  If any of these PMs are implemented, they should be clarified as CenturyTel has suggested.


CenturyTel is proposing the elimination of this PM.  However, if it is found to be necessary, CenturyTel has offered PM 5.1, which measures the same performance that Socket’s measure proposed to track, but does so in a more appropriate manner.  CenturyTel’s proposed PM accurately reflects the fact that Socket is responsible for reviewing its own listings; therefore, the proper remedy is that if Socket identifies an error, CenturyTel will assist, if needed, in correcting the listing within five (5) Business Days of notification from Socket.

(b)
PMs Issue No. 28 – The Commission should reject Socket’s proposed Additional Measures PM 2 and adopt CenturyTel’s Additional Measures PM 5.2. TC "(b)
PMs Issue No. 28 – The Commission should reject Socket’s proposed Additional Measures PM 2 and adopt CenturyTel’s Additional Measures PM 5.2." \f C \l "4" 

Socket has proposed a measurement it calls “Directory Listings – White Pages.”  Socket is proposing that one hundred percent (100%) of the listings submitted by Socket to CenturyTel are accurately included in the appropriate directory.  Socket’s proposed PM attempts to measure CenturyTel’s performance and apply penalties for something for which Socket is ultimately responsible.  CenturyTel has provided Socket two options for submitting its customer listings for inclusion in the appropriate directory.  The first option allows Socket to individually send CenturyTel each listing, which CenturyTel will key into the data base.  The second option allows Socket to send an annual file of its customer listings prior to the close of each directory.  In both cases, CenturyTel will provide Socket a galley for review of its customer listings prior to publishing the book.  The responsibility to review its listings for errors lies with Socket, just as it is CenturyTel’s responsibility to review our customer’s listings.  If errors are found, Socket may request a second galley to confirm that errors were corrected.


CenturyTel is proposing the elimination of this PM.  However, if it is found to be necessary, CenturyTel has offered PM 5.2, which measures the same performance that Socket’s measure proposed to track, but does so in a more appropriate manner.  CenturyTel’s proposed PM accurately reflects the fact that Socket is responsible for reviewing its own listings; therefore, the proper remedy is that if Socket identifies an error, CenturyTel will assist, if needed, in correcting the listing within five (5) Business Days of notification from Socket.

VI.
PANEL 5:  GENERAL TERMS & CONDITIONS/DEFINITIONS/
NUMBER PORTABILITY TC "VI.
PANEL 5:  GENERAL TERMS & CONDITIONS/DEFINITIONS/
NUMBER PORTABILITY " \f C \l "1" 
A.
GENERAL TERMS & CONDITIONS (ARTICLE III) TC "A.
GENERAL TERMS & CONDITIONS (ARTICLE III)" \f C \l "2" 
1.
GT&C Issue 2  (Sec. 9.2, 9.3 & 9.5) – Socket’s payment due date on bills should be twenty (20) business days or thirty (30) calendar days from the bill date? TC "1.
GT&C Issue 2  (Sec. 9.2, 9.3 & 9.5) – Socket’s payment due date on bills should be twenty (20) business days or thirty (30) calendar days from the bill date?" \f C \l "3" 

Socket demands that its payment due date be forty-five (45) calendar days from CenturyTel’s bill date.  CenturyTel proposes that Socket be required to pay its bills within twenty (20) Business Days of the bill date, which Socket admits equates to approximately thirty (30) calendar days.
  CenturyTel’s proposed 20 Business Days is the same payment due date required of CenturyTel’s other customers, and the same billing terms Socket imposes on its own customers.  By demanding a 45-calendar-day cycle, Socket essentially seeks super-parity treatment on billing terms, a concession Socket does not even provide for its own customers.


Socket asserts that it needs more time to review and audit its CenturyTel bills prior to remitting payment.  Notably, Socket spent a considerable amount of time in both written testimony and at the hearing arguing that CenturyTel should be required to develop more automated and efficient OSS systems.  Ironically, Socket refuses to avail itself of the more automated and efficient billing review and payment options CenturyTel currently makes available, which would specifically address Socket’s primary concern by lengthening the amount of time Socket has to review and audit its bills prior to the payment due date.  That point alone suggests that Socket’s purported need for more time to review bills is not so much about having sufficient time to audit its bills before payment, but rather about preserving its own cash flow by delaying the time in which it is required to pay its legitimately incurred charges under the agreement.


As Ms. P. Hankins testified, Socket’s electronic bills are available online for review on the same day that the printed bill is dropped into the U.S. mail, which is approximately four to five days from the initial bill date.
  Moreover, the electronic billing options currently available to Socket would permit Socket to pay its bills electronically on the payment due date.
  Thus, these options essentially permit Socket to avoid any delay in bill review and/or payment occasioned by the U.S. mail.  For example, if it takes between 3-5 days to receive a CenturyTel bill by mail, and between 3-5 days to remit payment to CenturyTel by mail, the electronic options identified above would provide Socket with between 6-10 extra days to review and audit its CenturyTel bills.


Twenty Business Days is more than sufficient time for Socket to review its bills and remit payment, particularly given the electronic bill review and payment options CenturyTel makes available to Socket today.  Indeed, CenturyTel already has worked with Socket to set up its ability to take advantage of these electronic options.
  Socket has not even attempted to use these electronic options.
  Instead, Socket attempts to exaggerate facts in order to convince the Commission that Socket should be given 45 calendar days to remit payment.  First, in his direct testimony, Mr. Kohly initially testified that Socket receives thirteen (13) separate bills from CenturyTel each month.
  In reality, Socket only receives about half that many monthly bills from CenturyTel.
  Second, Mr. Kohly further testified that “[s]ome of these bills are 40 pages long with numerous line items.”
  However, as Ms. Hankins testified after reviewing Socket’s bills, Socket’s CABS bills average only 9 pages and its largest Ensemble bill was only 10 pages in length.


Socket’s attempt to exaggerate the number and size of its wholesale bills is nothing more than an attempt to shoehorn the facts of this case into the facts presented in the M2A2 proceeding, where certain CLECs presented evidence that they received over one thousand bills per month and that each bill was hundreds of pages in length.
  Nevertheless, even Socket’s exaggerated “facts” do not come close to those presented in the M2A2 proceeding.  Socket’s bills are few in number, modest in page length, and not complex at all.  They certainly do not justify Socket’s demand to opt out of industry-standard billing cycles, particularly when Socket has not availed itself of CenturyTel’s electronic billing options and compliance with Socket’s demand would require extensive and costly modifications of CenturyTel’s billing systems.
  The Commission, therefore, should reject Socket’s proposed language in Article III, Sections 9.2, 9.3 and 9.5 and accept CenturyTel’s proposal to apply the 20 business day payment period to Socket’s bills.

2.
GT&C Issue 6  (Sec. 54.5) – CenturyTel should not be required, at Socket’s sole discretion, to mobilize a “project team” to assist Socket in implementing changes in CenturyTel’s standard practices? TC "2.
GT&C Issue 6  (Sec. 54.5) – CenturyTel should not be required, at Socket’s sole discretion, to mobilize a \“project team\” to assist Socket in implementing changes in CenturyTel’s standard practices?" \f C \l "3" 

With the exception of a single sentence, the parties have resolved all of the issues previously presented in Article III, Section 54.5.  However, with respect to the single sentence that remains in dispute, Socket has proposed broad and unreasonable language that essentially seeks to unbundle CenturyTel’s workforce as if it were a network element itself.  The Commission should reject Socket’s proposed language as unreasonable and not required by applicable law.


Specifically, the parties have agreed to incorporate the following language into Section 54.5:

54.5
Except as otherwise specified elsewhere in this Agreement, all changes to standard practices will be posted on the CenturyTel website prior to implementation, with email notification of such postings.  The email notification directing Socket to CenturyTel’s website will contain, at a minimum, the subject of the change posted to the website and a website link to the posting.  In addition, the website itself will contain a “change log.”  Posting will include CenturyTel personnel who may be contacted by Socket to provide clarification of the scope of the change and timeline for implementation.  Socket reserves its right to request changes to be delayed or otherwise modified where there is an adverse business impact on Socket, with escalation through the dispute resolution process.

What remains in dispute is Socket’s proposal to add the following sentence to the end of Section 54.5:  “Either Party may request the assignment of project team resources for implementation of the change.”


As Mr. Kohly acknowledges, Socket’s proposed language is intended to apply in instances where CenturyTel notifies Socket that it will be implementing a change in a standard business or operational practice.
  However, as Mr. Kohly also acknowledges, there is nothing in Socket’s proposed language that would reasonably limit or otherwise define when Socket may demand that CenturyTel mobilize a “project team” to assist Socket to implement a change.
  Indeed, Socket admits that the determination of what kind of change in standard practices would necessitate CenturyTel’s mobilization of a “project team” would be left entirely to Socket’s unfettered discretion.
  As such, Socket’s proposed language is entirely unreasonable, and it is subject to considerable abuse by Socket.


If the Commission were to adopt Socket’s proposed language, CenturyTel’s workforce contractually would be at Socket’s beck and call, even in instances when the nature of an operational change does not justify the creation of a “project team” to assist Socket in implementing the change.  Socket’s language leaves open the possibility that CenturyTel’s “project team” will be unreasonably called in to assist Socket to implement a change just because it is more convenient to Socket, not because Socket actually needs technical implementation assistance.
  Moreover, as the terms of this agreement will be subject to adoption by other CLECs in Missouri, the propagation of this term potentially would require CenturyTel to mobilize a project team for each CLEC with whom it has an interconnection agreement or arrangement.  CenturyTel simply does not have the resources or personnel to create such project teams and to place them at the disposal of each requesting CLEC.  More importantly, CenturyTel’s provision of such project teams is nowhere required in applicable law.


Socket’s attempt to justify its proposed language on the grounds that it is a “mutual provision [and that] each company may request such resources” is misleading at best.
  Mr. Kohly admits that Section 54 pertains to changes in CenturyTel’s standard practices, not Socket’s.
  Indeed, CenturyTel would have no reason to request that Socket mobilize a “project team” to assist CenturyTel to implement a change in its own standard practices.


Rejecting Socket’s one-sided language will not leave Socket without CenturyTel’s assistance should such assistance be needed to implement changes in standard practices.  The parties already have agreed to language in Section 54.5 that will require CenturyTel to provide Socket with contact information for personnel who will be able to assist Socket to understand the scope and nature of the change, as well as to troubleshoot implementation issues.
  Having already agreed to this level of assistance, the Commission should not further require CenturyTel to create and mobilize special “project teams” at Socket’s whim.
B.
DEFINITIONS (ARTICLE II) TC "B.
DEFINITIONS (ARTICLE II)" \f C \l "2" 
1.
Definitions Issue 6 – Consistent with the FTA and sound public policy, the Commission should adopt CenturyTel’s definition of “currently available,” which accurately defines the facilities available to Socket. TC "1.
Definitions Issue 6 – Consistent with the FTA and sound public policy, the Commission should adopt CenturyTel’s definition of \“currently available,\” which accurately defines the facilities available to Socket." \f C \l "3" 
Under the FTA, Socket is entitled to interconnect with CenturyTel’s network to exchange traffic.
  That is precisely what CenturyTel offers.
  Not content with CenturyTel’s existing network, however, Socket would extend CenturyTel’s obligations to include the networks of affiliates.
  More specifically, when Socket submits a request for facilities to CenturyTel, Socket would have CenturyTel check and make available its facilities or those of any affiliate.
  That effort must fail; nothing in the FTA or any FCC rule purports to bind an ILEC’s non-regulated affiliates to the ILEC’s statutory obligations or considers an ILEC’s network to include its affiliates’ networks.

The Commission should reject Socket’s attempt to extend FTA obligations to third-parties that are not parties to the ICA.  First, Socket is not entitled to access affiliate facilities under the auspices of a bilateral ICA with CenturyTel (Socket can separately contract with the third-party affiliate or purchase out of its tariffs).
  This Commission has recognized the significance of preserving the legal distinction between affiliated LEC entities:

Socket contends that CenturyTel presents itself to the public and to competing carriers as a single entity.  It argues that Spectra and CenturyTel of Missouri are only legal shells and that, as a practical matter the distinctions between those companies do not exist.  As a result, Socket would have the Commission ignore the shell companies and find that Socket has an interconnection agreement with CenturyTel as a single entity and that the interconnection agreement would apply to Spectra exchanges, just as it does in CenturyTel of Missouri exchanges.  

The problem with Socket’s argument is that Spectra and CenturyTel of Missouri are, as a matter of law, separate legal entities, organized in different states. They hold separate certificates from the Commission, they serve separate exchanges, and they have filed separate tariffs with this Commission.  Although they are owned and operated by the same company, Spectra and CenturyTel of Missouri simply are not the same company and an interconnection agreement with one is not an interconnection agreement with the other.

Affiliates are separate legal entities and must be treated as such.
  Socket cannot circumvent these limitations under the guise of defining what is "currently available" to extend the ICA to legally separate entities.

Second, Socket’s demands would also impose undue operational difficulties on CenturyTel.
  Because the affiliates are separate entities, they are not integrated with CenturyTel’s ILEC operations.  If the Commission were to adopt Socket's language, CenturyTel conceptually would be required to integrate affiliate operations to allow it to query affiliates for available services, features, and facilities.  This is not currently technically feasible and, in any event, would present operational difficulties, not to mention potentially substantial costs (which Socket, of course, is obliged to reimburse through recurring and/or non-recurring rates).  When Socket submits a service order, CenturyTel's response must be based on the facilities and services it has available, not on the availability of comparable facilities or services of affiliates.
 
Third, Socket has not justified expanding the parties’ ICA to encompass CenturyTel affiliates.  All Socket does is cast unsupported aspersions on CenturyTel relating to its leasing inter-office facilities from third-parties like LightCore.  Those accusations, however, are simply false.
  In all events, CenturyTel has legitimate business reasons for leasing certain inter-office facilities from LightCore and other third-parties.
  CenturyTel does not use affiliate inter-office facilities to avoid any obligations under the FTA.
  To the contrary, when approaching a business need for additional inter-office facilities, CenturyTel universally evaluates three options: (a) providing the facilities itself, (b) leasing the facilities from LightCore, and (c) leasing the facilities from another third-party provider.
  Socket, of course, has the same options available to it.
  That CenturyTel does not always deploy owned inter-office network facilities is of no consequence.  The ICA may not disregard the legal distinctions between CenturyTel and its affiliates, and their respective networks.
  
Socket is entitled to interconnect with CenturyTel’s existing network and is entitled to order CenturyTel’s existing network elements as UNEs.  It is not entitled to submit orders to CenturyTel for facilities owned by other entities whether affiliated or not.  Therefore, the Commission should adopt CenturyTel’s proposed definition of “currently available.”
2.
Definitions Issue 34 – The Commission should adopt CenturyTel’s proposed definition of “Dedicated Transport.” TC "2.
Definitions Issue 34 – The Commission should adopt CenturyTel’s proposed definition of \“Dedicated Transport.\”" \f C \l "3" 
Socket’s proposed definition of Dedicated Transport—which appears in both Article II, Issue 34 and Article VII, Issue 32—purports to require CenturyTel of Missouri LLC and Spectra Communications Group, each of which is an incumbent LEC in separate parts of the state, to provision unbundled dedicated transport between central offices they each separately own and operate.  Socket’s proposed definition of dedicated transport must be rejected because it is inconsistent with applicable law.  On the other hand, CenturyTel’s proposed definition of dedicated transport is consistent with the FCC’s definition, found at 47 C.F.R. § 51.319(e), and should be adopted.

Competing carriers generally use dedicated transport as a means to aggregate end-user traffic to achieve economies of scale.  They do so by using dedicated transport to carry traffic from their end users’ loops, often terminating at incumbent LEC central offices, through other central offices to a point of aggregation.  Ultimately, the traffic is carried to the competitor’s switch or other equipment, often from an incumbent LEC central office, along a circuit generally known as an “entrance facility.”
  Under the FCC’s definition, dedicated transport is comprised of inter-office transmission facilities connecting an incumbent LEC’s switches or wire centers or connecting the incumbent LEC’s switch or wire center with the CLEC’s switch or wire center (again, “entrance facilities”).
  However, dedicated transport is only unbundled to a specified degree under the FCC’s rules where it exists between an incumbent LEC’s central offices for the purpose of transporting telecommunications services.  Entrance facilities are not unbundled.

Socket does not demand unbundled entrance facilities.  However, Socket proposes to define Dedicated Transport to include “interoffice transmission facilities between CenturyTel of Missouri, LLC’s network and Spectra Communications Group, LLC d/b/a CenturyTel’s network and vice-versa.”  Contrary to Socket’s proposed definition, the FCC’s rules do not require unbundled access to dedicated transport on routes between two separate incumbent LECs, affiliated or otherwise.

In the Triennial Review Remand Order, the FCC determined that, while entrance facilities are included in the definition of dedicated transport, incumbent LECs were not required to make entrance facilities available on an unbundled basis because requesting carriers are not impaired without access to them.
  In that context, the FCC established a regime identifying precisely where an incumbent LEC must unbundled dedicated transport for requesting carriers.  With respect to entrance facilities, the FCC promulgated a new rule clarifying that “[a]n incumbent LEC is not obligated to provide a requesting carrier with unbundled access to dedicated transport that does not connect a pair of incumbent LEC wire centers.”
  Thus, even the prohibition on the unbundling of entrance facilities states that the unbundling of dedicated transport is limited to “a pair” of an incumbent LEC’s wire centers.

More to the point, the FCC’s “tiered” wire center regime leaves no doubt that dedicated transport is required to be unbundled only between switches or wire centers of the same incumbent LEC, not switches or wire centers of different incumbent LECs.  For example, in Rules 51.319(e)(2) through (e)(4), the FCC established a three-tiered classification regime for wire centers (based on the numbers of business lines and fiber-based collocators) for the purpose of identifying where incumbent LECs are required to unbundle dedicated transport.
  Specifically, an incumbent LEC’s unbundling obligation is dictated by the classification of the wire centers defining the “route”—or the transmission path between wire centers.

The FCC’s decision to define an incumbent LEC’s dedicated transport unbundling obligation in terms of “routes” between wire centers is key because the FCC’s definition of a “route” clearly establishes that dedicated transport is unbundled only between a pair of the incumbent LEC’s own wire centers.  Specifically, Rule 51.319(e) states, in pertinent part:

Dedicated transport.  An incumbent LEC shall provide a requesting telecommunications carrier with nondiscriminatory access to dedicated transport on an unbundled basis, in accordance with section 251(c)(3) of the Act and this part, as set forth in paragraphs (e) through (e)(4) of this section.  A “route” is a transmission path between one of an incumbent LEC's wire centers or switches and another of the incumbent LEC's wire centers or switches.  A route between two points (e.g., wire center or switch “A” and wire center or switch “Z”) may pass through one or more intermediate wire centers or switches (e.g., wire center or switch “X”).  Transmission paths between identical end points (e.g., wire center or switch “A” and wire center or switch “Z”) are the same “route,” irrespective of whether they pass through the same intermediate wire centers or switches, if any.

Thus, the definition and unbundling requirement set forth in this rule unambiguously state that the dedicated transport that is subject to unbundling is comprised of “routes” or “transmission paths” between the wire centers or switches of the same incumbent LEC, not between the wire centers or switches of different incumbent LECs.  Equally important, there is no provision whatsoever in Rule 51.319(e) that defines a “route” subject to unbundling that is between the wire centers of different incumbent LECs.  Socket’s proposed definition of Dedicated Transport is inconsistent with the FCC’s rules and determinations on the unbundling of dedicated transport, and the Commission should reject it.

Aside from Socket’s legally flawed definition, there are more pragmatic reasons why the Commission should reject Socket’s proposal to define dedicated transport as including inter-office transmission facilities between CenturyTel of Missouri and Spectra Communications.  CenturyTel of Missouri or Spectra Communications Group’s switches sometimes subtend an AT&T Missouri tandem or are not otherwise connected.  In these situations, the CenturyTel of Missouri or Spectra Communications switches do not have direct connectivity to other switches within the LATA.  It would not be technically feasible to require CenturyTel of Missouri or Spectra Communications to provide dedicated transport to Socket for these routes.  Socket should instead be required to construct or obtain from a third party the facilities it needs rather than rely upon either CenturyTel party to provision its network.
  
In addition, even to the extent there is direct connectivity between the switches or wire centers of CenturyTel of Missouri and Spectra Communications, those facilities are constructed or provisioned as “meet-point” arrangements, meaning neither incumbent LEC owns or controls the entire inter-office route.  In other words, where the incumbent LEC parties are connected by meet-point inter-office facilities, neither party has the ability to unbundled the entire facility as a dedicated transport UNE for the purpose of provisioning it to Socket.  And again, neither incumbent LEC’s facility meets the definition of “route.”
The Commission should reject Socket’s proposed definition because it is inconsistent with federal law.
  Importantly, for example, Socket’s definition fails to reflect that the FCC has determined that dedicated transport need only be unbundled between two of an incumbent LEC’s central offices or switches, not simply “between two Central Offices.”  In addition, even if separate incumbent LECs could be required to provide dedicated transport between their separate central offices, in many cases, the unbundling would be technically infeasible.  The Commission should adopt CenturyTel’s definition of “Dedicated Transport” because CenturyTel has defined it consistently with the FCC’s definition.  
C.
NUMBER PORTABILITY (ARTICLE XII) (Issue No. 2) TC "C.
NUMBER PORTABILITY (ARTICLE XII) (Issue No. 2)." \f C \l "2" 
Socket has proposed in connection with Article XII, Issue No. 2, that “[e]ach Party shall permit telephone numbers associated with Remote Call Forwarding [“RCF”] to be ported.”  CenturyTel has proposed that this language be qualified by the requirement that porting be permitted in an RCF arrangement only “if the number is being ported to another number located in the same rate center.”
  Because its proposed contract language, unlike Socket’s demands, is consistent with the law with respect to number and location portability, the Commission should adopt CenturyTel’s proposal.  By demanding “number portability” for numbers subject to RCF, Socket effectively demands location portability, which is inappropriate.  While parties are entitled to number portability, they are not entitled to port numbers to different locations that are not in the same rate center.

1.
Socket’s number portability demand is unreasonable and inconsistent with prevailing jurisprudence. TC "1.
Socket’s number portability demand is unreasonable and inconsistent with prevailing jurisprudence." \f C \l "3" 
Socket demands that CenturyTel port RCFed numbers upon request.  The nature of number portability and RCF, however, reveal the fundamental problems with Socket’s position.  Under Socket’s proposal, the RCFed number would appear local, but it is not.  After porting, it is provided using simple VNXX service. 


(a)
The Technology Explained. TC "(a)
The Technology Explained." \f C \l "4" 

(i)
The Operation of RCF (see Figure C, below). TC "(i)
The Operation of RCF (see Figure C, below)." \f C \l "5"   

A number that has been RCFed “permanently” (the “Original Number,” e.g. (573) 682-1111) obtains a service location at the originating switch only (i.e., the switch associated with the (573) 682 NPA-NXX).
  The Original Number does not ring and cannot be answered at an end user premises.  Instead, when a call is placed to the Original Number, the switch originates a second call to the telephone number to which the Original Number has been associated (the “Ringing Number”).  

If the Original Number is within the same local calling scope as the Ringing Number, the switch dials the Ringing Number on a 7- or 10-digit basis as a local call using the local switch (e.g., (573) 875-7777).  If, however, the Original Number has been forwarded to a Ringing Number outside the local calling scope, the switch will originate the second call on a 1+ basis (i.e., 1+(573) 875-7777).  Dialing 1+ the Ringing Number (e.g., 1+(573) 875-7777), the call leaves the telephone exchange service provided by the LEC and is originated by an interexchange carrier using the LEC’s switched access services.  While it is possible that the IXC and the LEC are the same provider, the customer can change this relationship easily by simply changing its presubscribed long-distance carrier.  Either way, the second call terminates to the end user premises associated with the Ringing Number.  

The RCF arrangement is useful for the customers seeking toll-free inbound calling from within the local calling scope of the Original Number.  While a person calling the Original Number from within the local calling scope of the Original Number would see the call as “local,” or toll-free, the calls are, nevertheless, terminated to a distant location using the second-call technology of RCF.  It is the customer of the Original Number who is billed all toll charges arising from the forwarding of calls to the Ringing Number.

In addition, if a call is placed directly to the Ringing Number using either local or toll service (i.e., it is dialed (573) 875-7777 on a local basis or 1+(573) 875-7777 on a toll basis), the call rings at the end user premises of the Ringing Number without the involvement of RCF at all.  The only local telephone number associated with the end user premises is the Ringing Number, not the Original Number.  Rather calls to the Original Number can only reach the Ringing Number premises via a second call.
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(ii)
The Operation of Number Portability (see Figures D and E, below). TC "(ii)
The Operation of Number Portability (see Figures D and E, below)." \f C \l "5" 
All telephone numbers ((NPA) NXX-XXXX) reside in the translations within their respective subscribed local switches.  Any specific telephone number resides in the local switch that is owned by the carrier that actually provides service to the end user subscribing to the service associated with the telephone number (for simplicity, we will use the Original Number, (573) 682-1111, again).  With normal local telephone exchange service (not RCFed service), every originating switch “knows” to route the call to the switch in which the Original Number, (573) 682-1111, resides.  When the call reaches the switch in which the Original Number, (573) 682-1111, resides, the switch sends the call via the local network to the end user service location associated with the Original Number, (573) 682-1111. 

When a telephone number is ported (for simplicity, again, a number such as the Original Number, (573) 682-1111), it is removed from the translations of original switch (where the NPA-NXX of (573) 682-XXXX is generally associated) and installed in the translations of the switch that is owned by the carrier that has won the customer (the “receiving carrier”).  Generally,
 after porting occurs, when a call is placed to the Original Number, the originating carrier’s switch “dips” a database to determine the “Location Routing Number” or “LRN” of the switch with which the Original Number is now associated.  Upon determining the LRN of the destination switch of the receiving carrier, the originating switch then routes calls to the Original Number to the receiving carrier’s switch.  As a result, the call is routed directly to the trunks that serve the destination switch of the receiving carrier,
 which terminates the call to the end-user’s premises, which is the service location of the Original Number.  
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In any scenario, if the end user customer had originally subscribed to local service associated with the “Ringing Number,” (573) 875-7777, the customer could receive calls dialed to the Ringing Number.  After location porting, the customer can also receive calls dialed to the Original Number at the Ringing Number service address without the initiation of a second call.  In addition, unlike the RCF example, the numbers are never associated with each other in either switch, and in a circuit switched environment, each would have an independent path—a separate local loop—to the end user’s premises.  The Original Number and the Ringing Number are associated, at most, by being billed together and ringing at generally the same location.
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(iii)
Mr. Turner’s Exhibit Contains an Error That Illustrates The Problems With His Theory. TC "(iii)
Mr. Turner’s Exhibit Contains an Error That Illustrates The Problems With His Theory." \f C \l "5" 
While no one noted it at the Hearing on the Merits because it was generated on the fly and without ample study time, Mr. Turner’s drawing of the conversion from a RCF arrangement to a number-ported arrangement when Socket wins a customer that had subscribed to CenturyTel-provided RCF contains an error or is at least unclear in at least one respect.
  Specifically, the “After” service Mr. Turner’s diagram portrays shows both the “Original Number” and the “Ringing Number” as having associated service to the Socket-B1 customer location.  In fact, this would be the case only if the Socket-B1 customer purchased both the ported local service and the local service associated with the Ringing Number, most likely using two local loops.  Here, the service in issue is associated only with the Original Number, (573) 682-1111; there is no longer a need for the service associated with the Ringing Number to which the Original Number was forwarded via the second call, because all calls to the Original Number are delivered to the end-user’s address without using the number to which it was formerly forwarded.  In other words, other than for local calls within its own calling area, the Ringing Number is no longer needed since there is no longer a second call trigger by a call to the Original Number.
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(b)
What Socket Demands Is Not “Number Portability,” Which Is Required Under Section 251(b)(2), But Location Portability, Which Is Not Required At All. TC "(b)
What Socket Demands Is Not \“Number Portability,\” Which Is Required Under Section 251(b)(2), But Location Portability, Which Is Not Required At All." \f C \l "4" 
Number portability is defined in Section 153(30) of the FTA as “the ability of users of telecommunications services to retain, at the same location, existing telecommunications numbers without impairment of quality, reliability, or convenience when switching from one telecommunications carrier to another.”
  In other words, when an end user switches from Socket to CenturyTel, or from CenturyTel to Socket, that end user can retain its existing number and related local calling scope at its existing service address.

With a service including a permanent form of RCF, the end user has no actual telephone or telephone equipment associated with the telephone number assigned.  Instead, as is explained above, any call to the number locally terminates at the service location of the CenturyTel switch to which the number is assigned.  The RCF service then causes the switch to dial, on a local or 1+ basis, the telephone number associated with the telephone exchange service provided to a distant end user location specified by the customer.  As such, RCF customers are not usually customers within the local calling scope, but rather customers whose physical location is somewhere outside of the local serving area.  The distant number could, in fact, be anywhere in the country or even overseas.  As long as the required interexchange transport and compensation arrangements for the second call are made, there is certainly no requirement that the number be within the local calling scope of the forwarded service.
In effect, therefore, Socket demands that CenturyTel provide “location portability,” the porting of an existing number to a location outside the local serving area.  Under applicable FCC rules, the ability of a consumer to keep a local number when moving to a new location or when moved out of the local calling area is called “location portability,” which the FCC does not require.  To that end, the FCC stated in paragraph 182 of its Local Competition First Report and Order "that requiring service or location portability now would not be in the public interest" and that "the disadvantages of mandating location portability outweigh the benefits."  The FCC specifically “decline[d] … to require LECs to provide either service or location portability. . . .  The 1996 Act's requirement to provide number portability is limited to situations when users remain ‘at the same location,’ and ‘switch from one telecommunications carrier to another,’ and thus does not include service and location portability.”
  
In addition, although Mr. Turner’s testimony implies that the LNPA working group agreed with him on how the porting of RCFed numbers should be handled, the FCC’s rules have not changed, and no new functionality of this type has been authorized.
  And, again despite Mr. Turner’s implied outcome, no location portability standards have been developed or approved by the LNPA or any other relevant industry standards body.  Thus, Socket’s attempt to require CenturyTel to provide location portability via porting RCFed numbers is inconsistent with the requirements of the FTA, FCC rules, and industry standards.
  

Finally, Socket’s demand is unreasonable not just because it does not satisfy the obligations of Section 251(b)(2) and the FCC’s rules, but because it is simply another form of VNXX service.  As such, it serves to circumvent the access regime and fails to afford the porting party from whom the number is ported adequate cost recovery.
  

The Commission should reject Socket’s proposed contract language as to 6.2.3 as inconsistent with prevailing federal law.  CenturyTel’s obligation is to provide “number portability” when a customer changes providers.
  The purpose of number portability is to give consumers more flexibility in changing telephone service providers by removing the deterrent of losing a telephone number.
  Number portability is not designed to allow consumers, including business consumers, to move their service location to a new geographic region and still keep the original local telephone number.  To the contrary number portability is specifically defined to exclude changes in the serving location of the customer.
  

2.
CenturyTel’s proposal is reasonable and is consistent with the law. TC "2.
CenturyTel’s proposal is reasonable and is consistent with the law." \f C \l "3" 
CenturyTel proposes contract language in which it ports RCFed numbers so long as the number is forwarded to another number located in the same rate center (e.g., another local number or within the same “serving location”).  This is consistent with CenturyTel’s duty under 47 U.S.C. § 251(b) (2) “to provide, to the extent technically feasible, number portability in accordance with requirements prescribed by the Commission.”  CenturyTel’s language is also consistent with related FCC orders.  For instance, in the FCC’s Intermodal Order,
 for example, the FCC concluded that existing landline customers may port their numbers to wireless carriers that serve the same physical location provided that the ported numbers remain rated to the original local calling area. 

3.
Socket’s demands present feasibility problems and place undue burdens on CenturyTel and Consumers. TC "3.
Socket’s demands present feasibility problems and place undue burdens on CenturyTel and Consumers." \f C \l "3" 
Independent of the legal bases for rejecting Socket’s demands, the Commission should do so because of the significant feasibility and other undue burdens those demands would impose on CenturyTel.  First, it is important to recognize that with RCF the actual location of the number for call termination is the CenturyTel switch, not any distant physical address where the customer is located.  As set forth above, it is not technically feasible for Socket to port a number and have it remain at the same service location – the CenturyTel switch.  
Second, Socket’s proposed language imposes other undue burdens on CenturyTel.  For example, CenturyTel would be required to incur the additional and unrecoverable cost of transporting local calls to the ported number to the RCF customer’s location outside the call area served by CenturyTel’s switch.  The porting of these numbers to a customer physically located in another rate center would improperly shift the burden and impose additional costs upon CenturyTel.  Under Socket’s proposal, local end users would call what they believe is a local number, and CenturyTel would be expected to carry that call as if it were local, ignoring the additional transport costs associated with out-of-area call termination.  If the ported customer happens to be an ISP, then the transportation costs to CenturyTel would be substantial.

As the FCC observed, “requiring service or location portability now would not be in the public interest.”
  The FCC went on to identify the “many problems” posed by implementing location portability, problems that would be imposed upon CenturyTel if the Commission adopts Socket’s position.  Parties responding to the FCC’s NPRM on LNP identified a number of significant problems.  Adding to those, the FCC explained that its “chief concern is that users currently associate area codes with geographic areas and assume that the charges they incur will be in accordance with the calling rates to that area.  Location portability would create consumer confusion and result in consumers inadvertently making, and being billed for, toll calls.  Consumers would be forced to dial ten, rather than seven, digits to place local calls to locations beyond existing rate centers.  In order to avoid this customer confusion, carriers, and ultimately consumers, would incur the additional costs of modifying carriers' billing systems, replacing 1+ as a toll indicator, and increasing the burden on directory, operator, and emergency services to accommodate 10-digit dialing and the loss of geographic identity.”
  The problems and burdens that would be imposed on CenturyTel are numerous and significant.

For these reasons, the Commission should adopt CenturyTel’s reasonable language and reject Socket’s demands for porting of RCFed numbers.  Not only is location portability inconsistent with existing law, it would present a number of critical problems and would impose significant, undue burdens on CenturyTel.  Therefore, the Commission should adopt CenturyTel’s proposed contract language, which is consistent with the law and with a fair and reasonable allocation of responsibility between the parties.
VII.

CONCLUSION TC "VII.
CONCLUSION " \f C \l "1" 
CenturyTel respectfully requests that the Arbitrator and Commission determine the contested issues as CenturyTel has advocated and determine the appropriate terms, conditions, and prices for the proposed interconnection agreements between Socket and CenturyTel in accordance with the proposals CenturyTel has offered.
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�	CenturyTel, Inc. owns two corporate entities that are operating as ILECs in Missouri: CenturyTel of Missouri, LLC and Spectra Communications Group, LLC.  See Exhibit E (Simshaw Direct) at 44.  Each of these ILECs negotiated and is arbitrating a separate interconnection agreement with Socket and has consented to a joint proceeding in this matter solely as a convenience to the Commission and the parties.  Id.  In this posthearing brief, the two CenturyTel ILECs are referred to collectively as “CenturyTel” purely as a matter of convenience.  This does not change the fact that CenturyTel of Missouri, LLC and Spectra Communications Group, LLC are each separate incumbent local exchange carriers under the FTA and will each operate under a separate interconnection agreement with Socket.  Id. at 44-45.


� 	See The Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, amending the Communications Act of 1934, 47 U.S.C. § 151, et seq.  These Acts, as they may have been further amended, are referenced collectively herein as the “FTA.”  Citations to the FTA will be to the appropriate sections of the United States Code as “Section ___.” Citations to FCC Rules will be to the relevant sections of the Code of Federal Regulations, 47 C.F.R., as “Rule ___.”


� 	Local Competition First Report and Order at ¶12.


� 	Local Competition First Report and Order at ¶11.


�	See Hearing Transcript (hereinafter “Tr.”) at 46:16-48:22 (CenturyTel Opening Statement).


� 	See Tr. at 40:6 (Socket Opening Statement).


� 	See, e.g., Exhibit C (Miller Direct); Exhibit D (Miller Rebuttal); Exhibit E (Simshaw Direct); and Exhibit F (Simshaw Rebuttal).


� 	Memorandum Opinion and Order, In the Matters of Petition for Forbearance of the Verizon Telephone Companies, et al., WC Docket No. 01-338, 19 FCC Rcd. 21496, 2004 WL 2411401 at ¶ 11 (rel. Oct. 27, 2004) (“Verizon Forbearance Order”).


� 	Order on Remand, In the Matter of Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-313, CC Docket No. 01-338, FCC 04-290 at ¶ 52 (Feb. 4, 2005) (“Triennial Review Remand Order”)


� 	Report and Order on Remand and Further Notice of Proposed Rulemaking, Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket Nos. 01-338 et al., FCC 03-36 at ¶ 70 & n.233 (rel. Aug. 21, 2003) (“Triennial Review Order”). 


� 	United States Telecomm Ass’n v. FCC, 359 F.3d 554, 576 (D.C. Cir. 2004) (“USTA II”).


� 	Id. at 576.


� 	Intercarrier Compensation for ISP-Bound Traffic, CC Docket No. 99-68, Order on Remand and Report and Order, 16 FCC Rcd 9151, 9161-62 at ¶¶ 18, 21 (2001) (ISP Remand Order), remanded, WorldCom v. FCC, 288 F.3d 429 (D.C. Cir. 2002), cert. denied, 538 U.S. 1012 (2003).


� 	ISP Remand Order at ¶¶ 4-5.  Socket recognizes the unidirectional nature of this traffic, acknowledging that “ISP traffic would be 100 percent terminating.”  Tr. at 221:10-11 (Kohly).


� 	See Global Naps, Inc. v. Verizon New England, Inc., No. 05-2657 at 10, ___ F.3d ___, (1st Cir. Apr. 11, 2006).  The Commission took official notice of this ruling at the hearing on the merits.  See also Exhibit E (Simshaw Direct) at 9.


� 	Exhibit E (Simshaw Direct) at 5-35; Exhibit F (Simshaw Rebuttal) at 2-4.


� 	See Global Naps, No. 05-2657 at 9-10; Exhibit E (Simshaw Direct) at 5.  


� 	Socket, for example, would treat such calls as purely local traffic, subject only to bill-and-keep.  In that manner, Socket would undermine the access regime and the economic principles underlying intercarrier compensation mechanisms.  Exhibit E (Simshaw Direct) at 6-8; Exhibit F (Simshaw Rebuttal) at 2-7.


� 	For example, calls to ISPs last much longer than traditional voice calls, effectively consuming network facilities for longer durations than the typical call.  Calls involving ISPs also tend to flow in only one direction, from the ILEC’s end user (who is also the ISP’s customer) to the ISP served by the CLEC.  In other words, from the ILEC to the CLEC with little or no traffic coming back in the other direction.  Exhibit E (Simshaw Direct) at 8-9; Exhibit F (Simshaw Rebuttal) at 3, 13-14.


� 	With respect to the shifting of costs from Socket to CenturyTel, it is useful to distinguish VNXX dial-up ISP traffic from FX traffic.  Unlike customers assigned NPA/NXX codes for local calling areas in which they are not present, customers acquiring FX service pay to establish the out-of-exchange service by paying for the dedicated connection from the distant exchange to the exchange in which they obtained a local number.  With traditional FX service, it is not a matter of fooling the network into treating an interexchange call as local, but rather the customer pays the long distance charge in the form of a charge for the required dedicated connection.  


	This is markedly distinct from Socket’s approach, in which it is only willing to pay for the facilities from the POI to its switch (e.g., high-capacity trunk from Branson to St. Louis).  Tr. at 227:12-229:11 (Simshaw).  Socket does not offer to pay for dedicated facilities from the sixty or more local calling areas out of which it may assign numbers for VNXX dial-up ISP service to its POI.  Tr. at 228:18-229:11 (Simshaw).  This is particularly significant because distance drives cost (for these rural areas and these facilities, distance critically impacts and exacerbates costs) and the calls at issue must ride facilities traversing long distances.  Exhibit E (Simshaw Direct) at 11-12; Exhibit F (Simshaw Rebuttal) at 3.  


	Importantly, where CenturyTel’s Internet affiliate offers the type of service Socket proposes here, it specifically pays for a dedicated FX-like connection from its location to each local calling area it serves.  Tr. at 217:13-218:6; 227:12-228:21 (Simshaw).


� 	Tr. at 215:1-216:13 (Dr. Avera).


� 	Exhibit E (Simshaw Direct) at 5-35; Exhibit F (Simshaw Rebuttal) at 2-14; Exhibit B (Avera Rebuttal) at 1, 8; Tr. at 170:14-172:11 (Simshaw).


� 	See 47 C.F.R. § 51.321.


� 	Id.


� 	See generally, Local Competition First Report and Order.


� 	See, e.g., Local Competition First Report and Order at ¶¶ 26, 172, 173, 192.


� 	See, e.g., Triennial Review Order at ¶¶ 7, 350 n.1058, 367 n.1120; 47 C.F.R. § 51.319(b)(2)(i)-(ii).


� 	See, e.g., In the Matter of Application by SBC Communications, Inc., Southwestern Bell Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance, 2000 WL 870853 (F.C.C.), 15 F.C.C.R. 18,354, 15 FCC Rcd. 18,354, 21 Communications Reg. (P&F) 309, Memorandum Opinion and Order at ¶ 78 & n. 174 (June 30, 2000) (“Texas 271 Order”); In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, FCC 05-33, Further Notice of Proposed Rulemaking at ¶ 87 & n.276 (March 3, 2005) (“Intercarrier Comp FNPRM”); In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, FCC 01-132, Notice of Proposed Rulemaking at ¶ 72 & n.91 (April 27, 2001) (“Intercarrier Comp NPRM”); See In the Matter of Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration, CC Docket No. 00-218, DA 02-1731, Memorandum Opinion and Order at ¶ 52 & n.118 (July 17, 2002) (citing Intercarrier Comp NPRM and Texas 271 Order) (“Verizon Virginia Non-Cost Order”).  In making the single POI argument in the Verizon Virginia Non-Cost proceeding, after all, the old AT&T CLEC relied on the Texas 271 Order.  See Verizon Virginia Non-Cost Order at ¶ 41; In the Matter of Joint Application by SBC Communications Inc., Southwestern Bell Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance for Provision of In-Region, InterLATA Services in Kansas and Oklahoma, CC Docket No. 00-217, FCC 01-29, Memorandum Opinion and Order at ¶¶ 223, 232 (Jan. 22, 2001) (“Kansas/Oklahoma 271 Order”).


� 	Kansas/Oklahoma 271 Order at ¶ 235.


� 	See Intercarrier Comp FNPRM at ¶ 87; Intercarrier Comp NPRM at ¶ 72; Kansas/Oklahoma 271 Order at ¶¶ 223, 235.


� 	Independently, Socket’s proposed contract language is problematic because, as Socket admits, it does not specify where additional POI(s) must be located.  Tr. at 65:1-4 (Kohly).  Moreover, it is inappropriate to speak in terms of LATA-wide for the establishment of additional POIs because it does not address traffic flow, congestion, and blockage issues that arise with increasing traffic volumes.  Id. at 171:9-172:11 (Simshaw).


�	Intercarrier Comp FNPRM at ¶ 91.


� 	While Socket advocates an OC3 threshold for establishing an additional POI, the threshold is so high as to not be realistic.  Socket concedes that an OC3 is equivalent to more than 2,000 DS0s, could not identify a single exchange in the Springfield LATA other than Branson and Ava that could ever reach that threshold if every caller simultaneously called a Socket customer, and admitted that the threshold could only be reached by combining some multiple of exchanges in that LATA.  Tr. at 60:16-62:2 (Turner).  And Socket takes the position that, regardless of traffic volume, the only limitation on its ability to deploy a single POI per LATA is technical feasibility, which it contends is completely divorced from traffic volume.  Tr. at 94:10-16 (Turner); 109:14-24 (Turner re-cross); 116:3-12 (Turner re-direct).


� 	Exhibit E (Simshaw Direct) at 5-35; Exhibit F (Simshaw Rebuttal) at 2-14; Exhibit B (Avera Rebuttal) at 1, 8.  


� 	Exhibit B (Avera Rebuttal) at 1, 8.  


� 	Exhibit E (Simshaw Direct) at 5-35; Exhibit F (Simshaw Rebuttal) at 2-14; Tr. at 170:19-25 (Simshaw).


� 	47 U.S.C. § 151(c)(2)(B). 


� 	Tr. at 92:14-94:16 (Turner).


� 	See, e.g., In the Matter of Application by SBC Communications, Inc., Southwestern Bell Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance, 2000 WL 870853 (F.C.C.), 15 F.C.C.R. 18,354, 15 FCC Rcd. 18,354, 21 Communications Reg. (P&F) 309, Memorandum Opinion and Order at ¶ 78 (June 30, 2000).


� 	See Exhibit 3 (Turner Direct) at 31, 39-40.


� 	Exhibit E (Simshaw Direct) at 13-14.


� 	Tr. at 170:12-172:11 (Simshaw); Exhibit E (Simshaw Direct) at 13-14; Exhibit F (Simshaw Rebuttal) at 11-14.


� 	Exhibit E (Simshaw Direct) at 14-15.


� 	In re AT&T Communications of the Southern States, Inc., 2001 WL 401431 (N.C. Util. Comm’n March 9, 2001).  


�  	Exhibit E (Simshaw Direct) at 14-15; Exhibit F (Simshaw Rebuttal) at 2-14.


� 	Exhibit E (Simshaw Direct) at 5-35; Exhibit F (Simshaw Rebuttal) at 2-14.


� 	See, e.g., Essex Telcom, Inc. v. Gallatin River Communications, 2002 WL 31951289 at ¶ 82 (Ill. C.C. July 24, 2002).


� 	Tr. at 215:1-216:13 (Dr. Avera); Exhibit E (Simshaw Direct) at 5-35; Exhibit B (Avera Rebuttal) at 1, 8.


� 	See Article V: Interconnection and Intercarrier Compensation, Issues 7 & 15.


� 	Tr. at 61:25-62:12 (Turner); 65:1-66:24 (Kohly).


� 	Exhibit E (Simshaw Direct) at 13; Exhibit F (Simshaw Rebuttal) at 2-4.


� 	Exhibit E (Simshaw Direct) at 15-17; Exhibit F (Simshaw Rebuttal) at 12-13.


� 	Tr. at 225:3-226:2 (Simshaw).


� 	Tr. at 225:18-24 (Simshaw).


� 	Id. at 52:5-20 (CenturyTel Opening Statement), 226:3-17 (Simshaw).


� 	Id. at 226:3-17 (Simshaw).


� 	Exhibit E (Simshaw Direct) at 5-35; Exhibit B (Avera Rebuttal) at 1, 8.


� 	Exhibit E (Simshaw Direct) at 17-18.


� 	Id. at 17-19; Exhibit F (Simshaw Rebuttal) at 10-14.


� 	See, e.g., Exhibit E (Simshaw Direct) at 15-23; Tr. at 211:2-16 (Simshaw).


� 	See MCI Telecommunications Corp. v. Bell Atlantic Pennsylvania, 271 F.3d 491, 518 (3rd. Cir. 2001); Petition of AT&T Communications of the Southern States, Inc., for Arbitration of Certain Terms and Conditions of a Proposed Interconnection Agreement with BellSouth Telecommunications, Inc., Pursuant to 47 U.S.C. Section 252, Docket No. 2000-527-C, Order on Arbitration, Order No. 2001-079 (SC Pub. Serv. Comm’n 2001); In the Matter of Arbitration of Interconnection Agreement Between AT&T Communications of the Southern States, Inc., and TCG of the Carolinas, Inc., and BellSouth Telecommunications, Inc., Pursuant to the Telecommunications Act of 1996, Docket Nos. P-140, Sub 73, P-646, Sub 7 (NC Util. Comm’n 2001).


�	See Local Competition First Report and Order at ¶ 199.


�	Exhibit E (Simshaw Direct) at 26-27.


�	Id. at 26.  


�	Tr. at 212:8-213:11 (Simshaw & Kohly).


�	CenturyTel, of course, advocates subjecting such traffic to access charges because that accurately reflects the true nature of the traffic, minimizes Socket’s arbitrage opportunities, and precludes CLECs from circumventing the access regime.  This position is also consistent with the First Circuit’s recent decision on VNXX traffic issues.


� 	Tr. at 212:8-213:11 (Simshaw).


�	Exhibit E (Simshaw Direct) at 26-28; Exhibit B (Avera Rebuttal) at 1, 8.


�	In the Matter of Review of the Commission's Rules Regarding the Pricing of Unbundled Network Elements and the Resale of Service by Incumbent Local Exchange Carriers, WC Docket No. 03-173, Notice of Proposed Rulemaking, FCC 03-224, 18 FCC Rcd. 18945 at ¶ 3 (2003) (“TELRIC NPRM”).
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� 	Tr. at 238:15-239:12 (CenturyTel Opening Statement); 247:21-250:7 (Kohly), 250:12-255:3 (Turner).  


� 	Id. at 247:21-261:4 (Kohly & Turner).  


� 	Exhibit P (T. Hankins Direct) at 8-9; Exhibit Q (T. Hankins Rebuttal) at 2-5.


� 	Tr. at 247:6-9 (CenturyTel Opening Statement).


� 	Socket’s rhetoric at the hearing on the merits is misplaced.  See, e.g., Tr. at 38:18-40:3 (Socket Opening Statement).  CenturyTel never asks the Commission to exempt it from otherwise applicable law.  Id. at 45:12-15 (CenturyTel Opening Statement).  Instead, the CenturyTel merely notes that the facts and circumstances necessarily inform the application of law.


� 	Exhibit A (Avera Direct) at 4-13; Exhibit B (Avera Rebuttal) at 2-10.


� 	Exhibit A (Avera Direct) at 4.


� 	Exhibit P (T. Hankins Direct) at 7-9.  


� 	Exhibit Q (T. Hankins Rebuttal) at 4-5.


� 	Exhibit P (T. Hankins Direct) at 8-9.


� 	Id.  at 9, 14.


� 	Exhibit Q (T. Hankins Rebuttal) at 5.


� 	Exhibit A (Avera Direct) at 3-4; Exhibit B (Avera Rebuttal) at 2-10.  CenturyTel’s primarily rural nature presents a fundamental difference from AT&T as that rural service territory which determines its unique cost structure and less populated activities, as compared to larger urban centers.  Exhibit A (Avera Direct) at 3-4.  Rural ILECs, for example, have different cost structures and do not attract the same level of reseller/CLEC activity as ILECs serving large urban centers such as AT&T.  The rural focus of CenturyTel has a profound impact on its cost structure and the degree of activity from CLECs.  Exhibit B (Avera Rebuttal) at 3-4.  Rural areas incur far greater investment costs and expenses than typical telecom firms.  Exhibit A (Avera Direct) at 5.  The remote distance from the switch, reduced call volumes, topographical challenges, and customer density all increase such costs per line.  Exhibit A (Avera Direct) at 5.  As such, CenturyTel has significantly higher net plant investment per line, as compared to AT&T.  Exhibit A (Avera Direct) at 6.  


� 	Exhibit C (Miller Direct) at 77-79; Exhibit A (Avera Direct) at 4-9; Exhibit B (Avera Rebuttal) at 2-5.


� 	Exhibit A (Avera Direct) at 10-13; Exhibit B (Avera Rebuttal) at 2-7.


� 	Exhibit A (Avera Direct) at 11-13; Exhibit B (Avera Rebuttal) at 2-7.


� 	Exhibit B (Avera Rebuttal) at 8.


� 	Exhibit B (Avera Rebuttal) at 8-9; Exhibit Q (T. Hankins Rebuttal) at 5-8.


� 	Exhibit Q (T. Hankins) Rebuttal at 5-8.  


� 	Id. at 7-8.  See AT&T/GTE Agreement, Attachment 14.


�	 Exhibit B (Avera Rebuttal) at 8-9.


� 	Exhibit J (Buchan Direct) at 24.


�	 Id.  


� 	See Final DPL at Article VI: Resale, Issue No. 34.  


� 	Exhibit J (Buchan Direct) at 24-31 & Schedules KWB-1, KWB-2, KWB-3; Exhibit K (Buchan Rebuttal) at 18, 21.


� 	Exhibit J (Buchan Direct) at 25-31 & Schedule KWB-1; Exhibit K (Buchan Rebuttal) at 18, 21.


� 	Exhibit J (Buchan Direct) at 25-26, 30-31.


� 	Exhibit K (Buchan Rebuttal) at 18; Final DPL at Article VI: Resale, Issue No. 34, Socket Position Statement.  


� 	Exhibit 1 (Kohly Direct) at 95; Exhibit K (Buchan Rebuttal) at 18.  


� 	Exhibit K (Buchan Rebuttal) at 19.  


� 	Exhibit K (Buchan Rebuttal) at 18.  See also Exhibit 1 (Kohly Direct) at 95-99.


� 	Exhibit K (Buchan Rebuttal) at 19.  


� 	Exhibit K (Buchan Rebuttal) at 18-19.  Nor does Socket’s contention that CenturyTel is bound in perpetuity to GTE rates have any merit.  Id. at 19-20.  Moreover, binding CenturyTel in perpetuity to those old rates would be inconsistent with TELRIC.  Id. at 20. 


� 	Exhibit K (Buchan Rebuttal) at 20-21.


� 	Exhibit B (Avera Rebuttal) at 2-10.  


� 	Id. at 12.


� 	Exhibit 2 (Kohly Rebuttal) at 88-89.


� 	Exhibit N (P. Hankins Direct) at 22.


� 	Id. at 22; Tr. at 269:3-16 (Kohly).  


� 	Exhibit N (P. Hankins Direct) at 22.


� 	See id. at 22-24.  


� 	Exhibit 1 (Kohly Direct) at 100, 101; Tr. at 268:17-269:2 (Kohly).


� 	Exhibit 2 (Kohly Rebuttal) at 88.  


� 	Tr. at 359:7-21 (P. Hankins).  


� 	Exhibit N (P. Hankins Direct) at 23.  


� 	See P. Hankins Direct at 22,


� 	See Tr. (P. Hankins) at 371-372.


� 	Exhibit 1 (Kohly Direct) at 101 (citing Case No. T)-2005-0336, Final Arbitrator’s Report, Section III, at 33-34 (June 21, 2005).


� 	Exhibit O (P. Hankins Rebuttal) at 22.  


� 	Triennial Review Order  at ¶ 586.  


� 	Tr. at 269:8-13; 269:23-270:8 (Kohly).


� 	See Article VII: UNE DPL, Issue 22, Sec. 2.37.  


� 	See generally, Exhibit L (Busbee Direct) at 9-10.


� 	Exhibit 1 (Kohly Direct) at 101-103.  


� 	See id.  


� 	Exhibit 1 (Kohly Direct) at 101.  


� 	See Exhibit M (Busbee Rebuttal) at 7-9; Exhibit D (Miller Rebuttal) at 33-34.  


� 	See id.  


� 	See Exhibit M (Busbee Rebuttal) at 7-9; Exhibit D (Miller Rebuttal) at 33-34.  


� 	See id.  


� 	See id.  


� 	See id.


� 	Exhibit 1 (Kohly Direct) at 103.  


� 	See Exhibit M (Busbee Rebuttal) at 7-9; Exhibit D (Miller Rebuttal) at 33-34.  


� 	See Exhibit D (Miller Rebuttal) at 26-27; Exhibit CC (Scott Rebuttal) at 13; Exhibit M (Busbee Rebuttal) at 10.  


� 	Tr. at 271:3-21 (Kohly).


� 	Exhibit 1 (Kohly Rebuttal) at 90.  


� 	Tr. at 272:3-10 (Kohly).  


�	 Id.  at 272:3-21 (Kohly).  


� 	See  Exhibit M (Busbee Rebuttal) at 11-12; Exhibit D (Miller Rebuttal) at 22-24.  


� 	Tr. at 273:4-18 (Kohly).  


� 	Id. at 273:4-14 (Kohly).  


� 	Id. at 273:15-18; see also Exhibit 1 (Kohly Direct) at 104 (“CenturyTel is not engaging in a reasonable expansion of its facilities.”).  


� 	See Exhibit L (Busbee Direct) at 9-10; Exhibit M (Busbee Rebuttal) at 12-14.  


�	Triennial Review Order ¶ 630 (citing Iowa Utils. Bd. v. FCC, 120 F.3d 753, 813 (8th Cir. 1997).


�	Id.


� 	See Exhibit 1 (Kohly Direct) at 103.  


� 	See Triennial Review Order ¶ 631.  


� 	Id. ¶ 632.  


� 	Id. (emphasis added).  


� 	Id.  


� 	Exhibit 2 (Kohly Rebuttal) at 90.  


� 	See Exhibit D (Miller Rebuttal) at 22-26; Exhibit M (Busbee Rebuttal) at 14.


� 	See Exhibit M (Busbee Rebuttal) at 12-14; see also Exhibit D (Miller Rebuttal) at 22-26.


� 	47 C.F.R. § 51.319(e)(2)(ii)(B).  


� 	See Exhibit L (Busbee Direct) at 11; Exhibit M (Busbee Rebuttal) at 15.


� 	See Exhibit 1 (Kohly Direct) at 106.  


� 	See id.  


� 	Triennial Review Remand Order at ¶ 239.  


� 	Cf. Lamie v. United States Trustee, 540 U.S. 526, 534 (2004) (“at least where the disposition required by the text is not absurd,” the court’s responsibility is “to enforce it according to its terms”); Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000) (same); United States v. Ron Pair Enters., Inc., 489 U.S. 235, 241 (1989) (same).  


� 	47 C.F.R. § 51.319(e)(2)(ii)(B) (“A requesting telecommunications carrier may obtain a maximum of ten unbundled DS1 dedicated transport circuits on each route where DS1 dedicated transport is available on an unbundled basis.”).


�	Exhibit 1 (Kohly Direct) at 106.  


� 	Kay v. FCC, 393 F.3d 1339, 1343 (D.C. Cir. 2005) (“the [FCC’s] interpretation of its own regulation receives ‘controlling weight’ unless it is ‘plainly erroneous or inconsistent with the regulation.’”); Communications Vending Corp. v. FCC, 365 F.3d 1064, 1069 (D.C. Cir. 2004) (same); S.A. Storer & Sons v. Secretary of Labor, 360 F.3d 1363, 1368 (D.C. Cir. 2004) (same); Capital Network Sys., Inc. v. FCC, 28 F.3d 201, 204-05 (D.C. Cir. 1994) (same).  


� 	Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994).  


�	Id. (emphasis added) (quoting Gardebring v. Jenkins, 485 U.S. 415, 430 (1988)).  See also Martin v. Occupational Safety & Health Review Comm’n, 499 U.S. 144, 150-51 (1991) (“court should give effect to an agency’s interpretation” of its regulations “so long as the interpretation ‘sensibly conforms to the purpose and wording of the regulations’”) (quoting Northern Ind. Pub. Serv. Co. v. Porter County Chapter of Izaak Walton League, 423 U.S. 12, 15 (1975)).


� 	Exhibit 1 (Kohly Direct) at 106.  


� 	Indeed, several decisions by state commissions have relied on the unambiguous language of the FCC’s DS1 transport cap regulation to reject the same arguments Socket makes here.  For example, both the Massachusetts Department of Telecommunications and Energy and the Texas Public Utility Commission recently found that there was no need to look to the FCC’s discussion of the DS1 transport cap regulation because there was “no ambiguity” in the regulation itself.  See Arbitration Order, Petition of Verizon New England Inc. for Arbitration Pursuant to Section 252 of the Communications Act of 1934, as Amended, and the Triennial Review Order, D.T.E. 04-33, at 77 (July 14, 2005); Order No. 45 Resolving Remaining Contract Issues, Arbitration of Non-Costing Issues for Successor Agreements to the Texas 271 Agreement, Docket No. 28821, at 11 (Tex. P.U.C. Aug. 5, 2005).  The Rhode Island Commission likewise determined that any lack of clarity in the Triennial Review Remand Order itself “does not diminish the validity or clarity of the FCC’s UNE Rules” imposing a 10-DS1 circuit cap on routes where DS1 transport is unbundled.  Report and Order, Verizon-Rhode Island’s Filing of February 18, 2005 to Amend Tariff No. 18, Docket 3662, at 14 (July 28, 2005).  And the arbitrator in Verizon’s Triennial Review Order arbitration in the District of Columbia found that “the plain language of the rules adopted by the FCC” precluded application of the same limitation that Socket seeks here.  Recommended Decision, Petition of Verizon Washington, DC Inc. for Arbitration Pursuant to Section 252(b) of the Telecomm. Act of 1996, TAC-19, ¶ 73 (Sept. 6, 2005) (“DC Recommended Decision”).


� 	Christensen v. Harris County, 529 U.S. 576, 588 (2000) (internal citations omitted); Martin, 499 U.S. 150-51; Gardebring, 485 U.S. at 430; Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945).  


� 	Amended Order, Case No. A-05-CA-862-SS, at 5-6 (W.D. Tex. Jan. 24, 2006).  


� 	Id. at 7 (“The regulation states unequivocally and without exception that a CLEC ‘may obtain a maximum of ten unbundled DS1 dedicated transport circuits on each route where DS1 dedicated transport is available on an unbundled basis’ . . . . and there is no language on which one could reasonably base a conclusion that any exceptions were intended.”)  


� 	Id. at 11.  


� 	See Exhibit 1 (Kohly Direct) at 105-106.  


� 	47 C.F.R. § 51.319(a)(4)(ii); see Triennial Review Remand Order ¶ 181 (“we establish a cap of ten DS1 loops that each carrier may obtain to a building”).  


� 	Triennial Review Remand Order ¶ 181 (emphasis added).


� 	Compare id. ¶ 181 with id. ¶ 128.  


� 	Triennial Review Remand Order ¶ 181.  


� 	Compare id. ¶ 181 n.490 (loops) with id. ¶ 128 n.358 (transport).  


� 	Triennial Review Remand Order ¶ 180, n.489 (emphasis added) (citing Triennial Review Remand Order ¶ 128).  


� 	Id. ¶ 128.  


� 	Id. ¶ 181.  


� 	Order No. 45 Resolving Remaining Contract Issues, Arbitration of Non-Costing Issues for Successor Agreements to the Texas 271 Agreement, Docket No. 28821, at 9 (Tex. P.U.C. Aug. 5, 2005) (“Texas PUC Order No. 45”) (emphasis in original).  


� 	Exhibit 1 (Kohly Direct) at 107.  


� 	Id. at 108.  


� 	47 C.F.R. § 51.319(e)(2)(iii)(B).  


� 	See id.  


� 	See Triennial Review Remand Order ¶ 131 (noting that limiting unbundling to 12 DS3 circuits “establish[es] a safeguard to limit access to a carrier that has attained a significant scale on such a route indicating that more than sufficient potential revenues exist to justify deployment”).  


� 	Exhibit 2 (Kohly Rebuttal) at 92.  


� 	Texas PUC Order No. 45, at 11.


� 	See USTA II, 359 F.3d at 576.


� 	47 U.S.C. §251(c)(3) provides:


(c)	Additional obligations of incumbent local exchange carriers


	In addition to the duties contained in subsection (b) of this section, each incumbent local exchange carrier has the following duties:


 (3)	Unbundled access


The duty to provide, to any requesting telecommunications carrier for the provision of a telecommunications service, non-discriminatory access to network elements on an unbundled basis at any technically feasible point on rates, terms, and conditions that are just, reasonable, and nondiscriminatory in accordance with the terms and conditions of the agreement and the requirements of this section and section 252 of this title.  An incumbent local exchange carrier shall provide such unbundled network elements in a manner that allows requesting carriers to combine such elements in order to provide such telecommunications service.


See also Section 251(d)(2), pertaining to the “necessary” and “impair” access standards and other terms and conditions attached to the obligation to provide unbundled access to network elements.  See also Local Competition First Report & Order, UNE Remand Order, Triennial Review Order, and Triennial Review Remand Order.


� 	Local Competition First Report & Order at ¶523.


� 	Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, FCC 99-238 (released November 5, 1999) at n. 822 (“UNE Remand Order”), reversed and remanded in part sub nom. United States Telecomm Ass’n. v. FCC, 290 F.3d 415 (D.C. Cir. 2002) (“USTA”), cert. denied sub nom. WorldCom, Inc. v. United States Telecom Ass’n, 123 S. Ct. 1571 (2003) (citing Local Competition First Report and Order at ¶523).


� 	Id. at ¶425.


� 	While CenturyTel contends that no separate ICA article is needed for this purpose because the OSS functions are adequately addressed in discrete contractual provisions within other articles, it nevertheless does not oppose the inclusion of a separate article, provided that it is constituted only of lawful provisions.  The Article XIII that CenturyTel has offered accomplishes this task.  Socket’s Article XIII does not.


� 	See Final Article XIII DPL, Socket Language; Exhibit S (Wilkes Direct) at 6-20.  


� 	47 U.S.C. §252(d)(1):


(d)	Pricing standards


(1)	Interconnection and network element charges


Determinations by a State commission of the just and reasonable rate for the interconnection of facilities and equipment for purposes of subsection (c)(2) of section 251 of this title, and the just and reasonable rate for network elements for purposes of subsection (c)(3) of such section – 


(A)	shall be – 


(i)	based on the cost (determined without reference to a rate-of-return or other rate-based proceeding) of providing the interconnection or network element (whichever is applicable), and


(ii)	nondiscriminatory, and


(B)	may include a reasonable profit.


� 	Local Competition First Report and Order at ¶314.


� 	See supra at Section III(A)(3)(b).  See also supra rule 249.


� 	Exhibit 2 (Kohly Rebuttal) at  116; Tr. at 406:18-407:11 (Kohly); see also Tr. at 434:13-438:4 (Cadieux).


� 	Tr. at 436:8-438:4 (Cadieux).


� 	Exhibit O (P. Hankins Rebuttal) at 28 (the interval for Socket complex orders—more than three lines—is the same for Socket as for CenturyTel).  All or nearly all of Socket’s orders are complex.  Complaints about this process are, therefore, hypothetical.


� 	Socket witnesses testified that they “suspect[ed]” other circumstances in which the service provided to Socket was not at parity with CenturyTel (see, e.g., Exhibit 16 (Bruemmer Rebuttal) at 4); however, Socket did not refute the testimony of CenturyTel’s witnesses.


� 	See, e.g., Socket Opening Statement to Panel 1, Tr. 38:8-17; Tr. at 77:25-78:3 (Kohly)


� 	Exhibit 16 (Bruemmer Rebuttal) at 1-2.


� 	Id. at 3-16.


� 	Article IX, Final DPL, Socket Language at §7.3.


� 	Exhibit 16 (Bruemmer Rebuttal) at 1.


� 	Tr. at 474:13-16; 475:2-7 (Kohly).


� 	Exhibit BB (Scott Direct) at 4-6.


� 	Exhibit CC (Scott Rebuttal) at 3-4.


� 	Exhibit 16 (Bruemmer Rebuttal) at 10-11.


� 	Tr. at  471:14-474:4 (Kohly).


� 	Exhibit N (P. Hankins Direct) at 2430; Exhibit O (Moreau Direct) at 4-15.  


� 	Exhibit AA (Moreau Rebuttal) at 25.


� 	Exhibit A (Avera Direct) at 4-9; Exhibit B (Avera Rebuttal) at 2-4.


� 	Exhibit 2 (Kohly Rebuttal) at 108.


� 	Exhibit S (Wilkes Direct) at 9-10; 14; 16-18.


� 	Tr. at 424:10-426:22 (Cadieux); 432:3-19 (Cadieux).


� 	See Exhibit 2 (Kohly Rebuttal) at 94-100.  Essentially, this portion of Mr. Kohly’s testimony is an unabashed attempt at legal briefing in the guise of testimony.  While the parties agreed not to seek to strike such improper testimony, the Arbitrator and the Commission should give it no weight as “fact.”


� 	See, e.g., Exhibit 2 (Kohly Rebuttal) at 97-98 (quoting an order pertaining to “access to the BOC’s OSS”).


�	Local Competition First Report and Order at ¶11.


�	Id. at ¶525.


� 	In the matter of the Implementation of the Local Competition provisions in the Telecommunications Act of 1996, Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket Nos. 96-98, 95-185, Second Order on Reconsideration, FCC 96-476 at ¶10 and nn. 29, 30, 31 (released December 13, 1996) (“Local Competition Second Order on Reconsideration”).  See also, e.g., In re:  Incumbent Local Exchange Telecommunications Companies, Docket No. 000121B-TP, Notice of Proposed Agency Action Order Approving Reasons to Sprint’s Performance Measurement Plant (Florida Public Service Commission, December 22, 2003) (discussing PMs related to both automated and manual preordering systems and other issues).


� 	Local Competition Second Order on Reconsideration at ¶8.


� 	Id.


� 	Exhibit 2 (Kohly Rebuttal) at 112.


� 	UNE Remand Order at ¶437.


� 	In the matter of the Petition of OHIOTELNET.COM, Inc. for Arbitration of Interconnection Rates, Terms, and Conditions and Related Arrangements with AllTel Ohio, Inc., Case No. 00-1601-TP-ARB, Arbitration Award (January 11, 2001).


� 	See, e.g., Article XV, Final DPL, Agreed Language on Provisioning Intervals.  Socket may dispute that this is the effect of the agreement on intervals, but as we explain, the unambiguous language of the proposed ICA makes this conclusion reasonable.


� 	Id. (emphasis added).


� 	Id.  (emphasis added).


� 	Local Competition First Report and Order at ¶315.


� 	See, e.g., Exhibit 16 (Bruemmer Rebuttal) at 5-6.


� 	Exhibit 16 (Bruemmer Rebuttal) at 14-16.


� 	Tr. at 413:13-19 (Socket proposes to offer services to ISPs, together with broadband, integrated voice and data; its business-oriented services start with a DS-1 or T-1 and are priced at $400 per month or more.).


� 	Exhibit T (Wilkes Rebuttal) at 6-8; Exhibit N (P. Hankins Direct) at 24-30 (historical order volumes very low).


� 	Mr. Kohly testified that order volumes both for Socket and for its competitors in the CenturyTel Parties’ incumbent LEC territories would remain very low for the entire term of the proposed interconnection agreement (the “proposed ICA”).  See Exhibit 2 (Kohly Rebuttal) at 116; Exhibit AA (Moreau Rebuttal) at 18-19.  The order volumes about which the CenturyTel Parties testify are in fact the important numbers for this type of request, because Section 222 and the FCC’s regulations pertaining to Customer Proprietary Network Information (“CPNI”) generally prohibit Socket’s access to customer information until it has won the customer’s approval for such access.  Virtually every instance of access to a CSR will result in an order.  There is no reason, therefore, to anticipate volumes of requests or orders that would tax the current system.  


� 	See Exhibit 16 (Bruemmer Rebuttal) at 9.


� 	Exhibit O (P. Hankins Rebuttal) at 25.


� 	See Agreed Provisioning Intervals and the CenturyTel Parties’ proposed Article XV Performance Measures and Remedies, stated in the Decision Point List for Article XV.  


� 	Exhibit Z (Moreau Direct) at 12.


� 	Exhibit A (Avera Direct) at 4-9.


� 	Exhibit 2 (Kohly Rebuttal) at  116; Tr. at 406:18-407:11 (Kohly); see also Tr. at 434:13-438:4 (Cadieux).  Exhibit S (Wilkes Direct) at 5-18.


� 	Exhibit A (Avera Direct) at 4-13.  


� 	As we describe elsewhere in the Brief at Section III.A.3.(b) and in the testimony that underlies it, if the Socket-style access to OSS is required, the charges must recover from CLEC users of interconnection, UNEs, or resold services—users of the proposed access to OSS—nearly $500,000 per year of costs (capital costs amortized over a 10-year period, together with the anticipated ongoing maintenance and operations expense).  This amount must be recovered by means of NRCs, as CenturyTel has suggested, or by some other method.  See, e.g., Exhibit 2 (Kohly Rebuttal) at 108:1-10.


� 	Exhibit Z (Moreau Direct) at 10-12; Exhibit AA (Moreau Rebuttal) at 9-14; Exhibit P (T. Hankins Direct) at 9-14; Exhibit S (Wilkes Direct) at 3-4, 6-20.  


�	See Tr. at 261:18-21 (Turner).  See generally, Article XIII, Final DPL, Socket Language.


� 	47 U.S.C. §252(d)(1):


(d)	Pricing standards


(1)	Interconnection and network element charges


Determinations by a State commission of the just and reasonable rate for the interconnection of facilities and equipment for purposes of subsection (c)(2) of section 251 of this title, and the just and reasonable rate for network elements for purposes of subsection (c)(3) of such section – 


(A)	shall be – 


(i)	based on the cost (determined without reference to a rate-of-return or other rate-based proceeding) of providing the interconnection or network element (whichever is applicable), and


(ii)	nondiscriminatory, and


(B)	may include a reasonable profit.


� 	Verizon Virginia Cost Order at ¶538.


� 	Local Competition First Report and Order at ¶314.


� 	Verizon Virginia Cost Order at ¶538.


� 	Id. at ¶¶ 537-46; Local Competition First Report and Order at ¶1375; Verizon Pennsylvania, Inc. v. Pennsylvania Pub. Util. Comm’n, 380 F. Supp. 2d 627, 654-655 (E.D. Pa. 2005); AT&T Communications of the South Central States, Inc. v. Bellsouth Telecommunications, Inc., 20 F. Supp. 2d 1097, 1104-1105 (E.D. Ky. 1998) (“Because the electronic interfaces will only benefit the CLECs, the ILECs, like BellSouth, should not have to subsidize them. . . .  AT&T is the cost causer, and it should be the one bearing all the costs; there is absolutely nothing discriminatory about this concept.”).  


� 	Verizon Virginia Cost Order at ¶ 543.


� 	Verizon Pennsylvania, 380 F. Supp. 2d at 655.


� 	AT&T Communications of the S. Cent. States, 20 F. Supp. 2d at 1105.  


� 	For instance, if a CLEC wants an unbundled loop in a rural zone, it may get one, but it must pay the price of the loop appropriate to the rural zone, rather than the price that would apply to an urban loop.  Where underlying costs are higher, the price of unbundling must be higher, even if the function of the elements is the same.  Or, in other cases where initial provisioning costs are higher, the applicable non-recurring charge may be higher.  In all events, the FTA requires compensation.


� 	Verizon Virginia Cost Order at ¶545.


� 	Exhibit P (T. Hankins Direct) at 11-12.


� 	Tr. at 399:1-403:7 (Kohly); 434:11-438:4 (Cadieux).


� 	See, e.g., Verizon Virginia Cost Order at ¶546 (emphasis added).


� 	Exhibit 16 (Bruemmer Rebuttal) at 17-18.


� 	Exhibit S (Wilkes Direct) at 3-4; 6-20.


� 	Verizon Virginia Cost Order at ¶543 and n.1408 (other footnotes omitted).


� 	Id. at ¶541 (footnotes omitted).


� 	See In the Matter of the Joint Application of GTE Midwest Incorporated, d/b/a Verizon Midwest, and CenturyTel of Missouri, LLC, for Authority to Transfer and Acquire Part of Verizon Midwest’s Franchise, Facilities or System Located in the State of Missouri, etc., Case No. TM-2002-232, Report and Order (May 21, 2002) (“CenturyTel of Missouri Acquisition Order”); In the Matter of the Joint Application of GTE Midwest Incorporated and Spectra Communications Group, LLC, for Authority to Transfer and Acquire Part of GTE Midwest Incorporated’s Franchise, Facilities or System Located in the State of Missouri ,etc., Case No. TM-2000-0182, Report and Order (April 4, 2000) (the “Spectra Communications Group Acquisition Order”).  Official Notice was taken of each of these orders.


� 	Tr. at 407:12-408:7; 408:13-409:6; 410:17-411:5 (Kohly).


� 	Exhibit 15 (Bruemmer Direct) at 10-11; 12;17; Exhibit 1 (Kohly Direct) at 5-7; Exhibit  2 (Kohly Rebuttal) at 105-107.


� 	In the matter of the Joint Application of GTE Midwest Incorporated and Spectra Communications Group LLC for authority to transfer and acquire part of GTE Midwest Incorporated’s franchise, facilities or system located in the State of Missouri and for issuance of certificates of service authority to Spectra Communications Group and for authority for Spectra Communications Group LLC to borrow an amount not to exceed $250,000,0000 from CenturyTel, Inc., and in connection therewith to execute a Telephone Loan Contract, Promissory Notes, and a Mortgage, Security Agreement and Financing Statement, Case No. TM-2000-182, Joint Recommendation at 5 (January 26, 2000) (emphasis added).  Official Notice was taken of the Joint Recommendation.


� 	See Spectra Communications Group Acquisition Order.


� 	See CenturyTel of Missouri Acquisition Order.


� 	See Exhibit T (Wilkes Rebuttal) at 4-11; see also Direct Testimony of Kenneth M. Matzdorff  o.b.o. CenturyTel of Missouri, LLC, Feb. 21, 2002, pp. 15–16, cited by Direct Testimony of Steven E. Turner, page 29.


� 	In the Matter of the Joint Application of GTE Midwest Incorporated, d/b/a Verizon Midwest, and CenturyTel of Missouri, LLC, for Authority to Transfer and Acquire Part of Verizon Midwest’s Franchise, Facilities or System Located in the State of Missouri, etc., Case No. TM-2002-232, Nonunanimous Stipulation and Agreement, Attachment 1 to the CenturyTel of Missouri Acquisition Order (March 21, 2002)(“CenturyTel of Missouri Nonunanimous Stipulation and Agreement”).  Official Notice was taken of the CenturyTel of Missouri Nonunanimous Stipulation and Agreement.


� 	Id.  (emphasis added).


� 	See Socket GTE Agreement, Appendix 1 to Attachment 12 at § 3.5.


� 	See Exhibit AA (Moreau Rebuttal) at 17-19; see also Moreau Schedule Reb. 2, Socket’s Supplemental Responses to CenturyTel’s First Discovery Requests; Exhibit I (Davis Rebuttal) at 9.  


� 	Exhibit  I (Davis Rebuttal) at 9; Exhibit AA (Moreau Rebuttal) at 18-19.


� 	Exhibit  AA (Moreau Rebuttal) at 19.


� 	Exhibit  Z (Moreau Direct) at 17-18; Exhibit  S (Wilkes Direct) at 4-5.


� 	Exhibit 1 (Kohly Direct) at 108.


� 	Tr. at 434:13-438:4 (Cadieux).


� 	Exhibit 2 (Kohly Rebuttal) at 116.


� 	In the Matter of Application by BellSouth Corporation, BellSouth Telecommunications, Inc., and BellSouth Long Distance, Inc., for Authorization to Provide In-Region InterLATA Services in Florida and Tennessee, WC Docket No. 02-307, Memorandum Opinion and Order, FCC 02-331, at ¶¶ 76, 98 (released December 19, 2002).


� 	Id. ¶ 76.


� 	The parties have resolved the issue of how a network “outage” should be defined.  That particular language in Section 4.1 is no longer in dispute.


� 	Exhibit CC (Scott Rebuttal) at 2-4.  


� 	See Exhibit 15 (Bruemmer Direct) at 3.  


� 	Exhibit BB (Scott Direct) at 4-5; Exhibit CC (Scott Rebuttal) at 2-4.  


� 	Exhibit BB (Scott Direct) at 4-5.  


�	Exhibit 15 (Bruemmer Direct) at 3.  


� 	Exhibit CC (Scott Rebuttal) at 2-4.  


� 	Exhibit CC (Scott Rebuttal) at 4.


� 	Exhibit BB (Scott Direct) at 4-6; Exhibit CC (Scott Rebuttal) at 2-3.  


� 	Exhibit BB (Scott Direct) at 5-6; Exhibit  CC (Scott Rebuttal) at 5.  


� 	Id.  


� 	Exhibit  CC (Scott Rebuttal) at 2-4.  


� 	Id.  


� 	Exhibit BB (Scott Direct) at 4-5.  


� 	See Exhibit CC (Scott Rebuttal) at 3.  


� 	Exhibit CC (Scott Rebuttal) at 4.  


� 	Id.


� 	Exhibit CC (Scott Rebuttal) at 4.  


� 	See id. at 5.


� 	Exhibit BB (Scott Direct at 10.  


� 	Id.  


� 	Exhibit BB (Scott Direct) at 9; Exhibit CC (Scott Rebuttal) at 9.  


� 	Id.


� 	Tr. at 415:12-23 (Bruemmer).  


� 	See Exhibit BB (Scott Direct) at 9; Exhibit CC (Scott Rebuttal) at 9.  


� 	Tr. at 414:25-415:6 (Bruemmer).  


� 	Tr. at 415:7-11 (Bruemmer).  


� 	Id. at 415:24-416:5 (Bruemmer).  


� 	See Exhibit 15 (Bruemmer Direct) at 5.  


� 	See Exhibit CC (Scott Rebuttal) at 7-8.  


� 	Exhibit CC (Scott Rebuttal) at 7-8.  


� 	Id.


� 	Exhibit CC (Scott Rebuttal) at 8-9.  


� 	Id.  


� 	Id.  


� 	See, e.g., Exhibit 15 (Bruemmer Direct) at 6 (“At least I would be very surprised if CenturyTel follows this same process to get a problem resolved internally.”); Exhibit 16 (Bruemmer Rebuttal) at 4 (“While I’m sure that CenturyTel technicians may call the retail repair center at times, as Ms. Scott testifies, I believe it is more the exception than the rule . . . .”) (emphasis added).  


� 	Exhibit BB (Scott Direct) at 11; Exhibit CC (Scott Rebuttal) at 11; Tr. at 448:17-449:17; 453:20-454:4 (Scott).  


� 	Tr. at 420:6-18 (Bruemmer).  


�	Exhibit BB (Scott Direct) at 11-12; Exhibit CC (Scott Rebuttal) at 12; Tr. at 420:22-421:10 (Bruemmer).  


� 	Exhibit CC (Scott Rebuttal) at 12; Tr. at 421:11-14 (Bruemmer).  


� 	See generally, Exhibit 2 (Kohly Rebuttal) at 113; 117-120; 126.  


� 	See Transcript of Arbitration Meeting at 18:12-19:22 (Feb. 3, 2006).  


� 	See Exhibit 2 (Kohly Rebuttal) at 115 (describing Socket’s proposed PM remedies as “liquidated damages provisions”).  


� 	Sections 251 (b) and (c) of the FTA do not require incumbent LECs to pay damages or fines in any form, nor do they require incumbent LECs to negotiate and/or arbitrate such damages or fines.  Indeed, in FCC carrier proceedings under the FTA, the existence and amount of damages must be proven in each instance.  See 47 U.S.C. §§ 208, 209 (“If, after hearing on a complaint, the Commission shall determine that . . . [a] complainant is entitled to . . . damages . . ., the Commission shall make an order directing [payment]”) (emphasis added); 47 C.F.R. §§ 1.711-1.736; 47 U.S.C. § 206 (recovery under the FTA is limited to “the full amount of damages sustained in consequence of [a] violation of the provisions” of the Act).  See also AT&T Co. v. Northwestern Bell Tel. Co., 5 FCC Rcd 143, 146 (1989) (concluding that defendant had violated the FTA, and was liable to plaintiff “to the extent it can establish that it was damaged thereby”); Teledial America, Inc. v. Michigan Bell Tel. Co., 8 FCC Rcd 1151, 1154 (1993) (by violating the FTA, carrier rendered itself “liable for damages to the extent a complainant/customer can establish that it was damaged as a result of the violation”).


� 	First, by their very nature and definition, liquidated damages must be negotiated and agreed to by the parties.  See Black's Law Dictionary, Sixth Edition (defining "liquidated damages" as "the sum which [a] party to [a] contract agrees to pay if he breaks some promise and, which having been arrived at by good faith effort to estimate actual damage that will probably ensue from breach, is recoverable as agreed damages if breach occurs.")(emphasis added).  Liquidated damages agreements cannot be considered “agreed to” if they are unilaterally imposed upon one party by the other through an adversarial proceeding.  Second, even if Socket’s proposed remedies were within the Commission’s jurisdiction, which they clearly are not, Socket’s proposed remedies do not constitute enforceable “liquidated damages.”  A liquidated damages provision is only enforceable if (i) the amount fixed as damages is a reasonable forecast for the harm caused by the breach; and (ii) the harm that is caused by the breach is of a kind difficult to accurately estimate.  Information Systems and Networks Corp. v. City of Kansas City, 147 F.3d 711, 714 (8th Cir. 1998) (citing Taos Constr. Co. v. Penzel Constr. Co., 750 S.W.2d 522, 525 (Mo. App. 1988)).  Moreover, if there is no reasonable relationship between the “agreed upon” liquidated damages and those expected to result from the breach, the agreed-upon liquidated damages are unenforceable.  Grand Bissell Towers v. Joan Gagnon Ent., 657 S.W.2d 378, 379 (Mo. App. 1983).  See also Kothe v. Taylor Trust, 280 U.S. 224 (1930) (“agreements to pay fixed sums without reasonable relation to any probable damage which may follow a breach will not be enforced”); Raffel v. Medallion Kitchens, 139 F.3d 1142, 1146 (7th Cir. 1998); Davy v. Crawford, 147 F.2d 574, 575 (D.C. Cir. 1945); 5 Margaret N. Kniffin, Corbin on Contracts § 1066, at 379 (1998).  In this case, Socket admits that its proposed PM “remedies”—which Socket characterize as “liquidated damages”—are “not to compensate CLECs for actual harm, but to incent [Socket’s] performance.”  Exhibit 2 (Kohly Rebuttal) at 1157.  Socket further admits that those proposed remedies are “not connected” or otherwise intended to be related to Socket’s purported damages occasioned by CenturyTel’s alleged breaches of PMs.  Tr. at 477:8-10 (Kohly).  As Socket’s proposed self-executing remedies make no effort to estimate the actual harm, if any, that would result from CenturyTel missing PMs, they constitute unenforceable penalties.


� 	Exhibit Z (Moreau Direct) at 21-25.


� 	Id. at 21-22.


� 	Id. at 22.


� 	Exhibit AA (Moreau Rebuttal) at 26.  While Socket has been asked for information that would allow forecasted growth either in Socket orders or the orders of other providers, Socket has generally refused to date to provide that information.  Exhibit Z (Moreau Direct) at 25-26.


� 	Exhibit 2 (Kohly Rebuttal) at 116.  


� 	Id.


� 	Exhibit Z (Moreau Direct) at 19-27 and Schedule D; Exhibit  AA (Moreau Rebuttal) at 25-26.


� 	Exhibit AA (Moreau Rebuttal) at 25-26.


� 	For example, CenturyTel and Socket have mutually agreed to reduce the interval for processing CSR returns from 48 hours to six Business Hours.  Also, both parties have agreed to reduce the interval for provisioning LSRs to four Business Days, an interval that is, in many cases, shorter than what CenturyTel provides itself.  Exhibit AA (Moreau Rebuttal) 25; Exhibit O (P. Hankins Rebuttal) at 24-25; 26-27; 28-30.  


� 	Exhibit AA (Moreau Rebuttal) at 25; 12-19.


� 	Id.


� 	See Exhibit Z (Moreau Direct) at 18-64; Exhibit Z (Moreau Direct) Schedule D; Exhibit AA (Moreau Rebuttal) at 24-27; Exhibit AA (Moreau Schedule Rebuttal-3).  


� 	For example, by the time the parties’ ICA becomes effective, CenturyTel will implement an automated email notification process that is under development and will make certain notification to Socket a part of that deployment.  Exhibit AA (Moreau Rebuttal) at 25; Exhibit O (P. Hankins Rebuttal) at 18-19 (email notification regarding resale and UNE order status); 4-6 (email notification regarding notifications generally).


� 	See Exhibit Z (Moreau Direct) at 19.


� 	Exhibit Z (Moreau Direct) at 24-25 and Moreau Schedule D.


� 	Id. at 18-27 and Moreau Schedule D.


� 	Id. at 25 and Moreau Schedule D.


� 	See, e.g., Exhibit I (Davis Rebuttal) at 9.  


� 	Exhibit Z (Moreau Direct) at 28.


� 	See Exhibit AA (Moreau Rebuttal) at 25.  


� 	Exhibit Z (Moreau Direct) at 28-29.  


�	 Id. at 29-30.


� 	Id. at 30.


� 	Id. at 31-32.


� 	See also id. at 32.


� 	Id. at 33.


� 	Id. at 33-34, 63.


� 	See CenturyTel PM 1.3 above (“PM Issue No. 9”); Exhibit Z (Moreau Direct) at 33-34; 63.


� 	Exhibit Z (Moreau Direct) at 34.


� 	Id. at 34-35.


� 	Id. at 35-36.


� 	Id. at 36.


�	Id. at 36-37.  


� 	Id. at 37.


� 	Id. at 37.


� 	Id. at 38.


� 	Id.


� 	Id.


� 	Id. at 38-39.


� 	Id. at 39.


� 	Id. at 40.


� 	Id. at 41.


� 	Id. at 63-64.


� 	Id. at 41.


� 	Id. at 41-42.


� 	Id. at 42-43.


� 	Id. at 43.


� 	Id. at 43-44.


� 	Id. at 44.


� 	Id. at 44-45.


� 	Id.  at 45.


� 	Id. at 46.


� 	Id. at 46.


� 	Id. at 47.


�	 Id. at 47-48.


� 	Id. at 48.


� 	Id.


�	 Id. at 49.


�	 Id..


� 	Id.


� 	Id.


� 	Id. at 50.


� 	Id.


� 	Id.


� 	Id. at 51.


� 	Id.


� 	Id. at 52.


� 	Id.


� 	Id.


� 	Id.


�	Id. at 53.


� 	Id. at 53-54.  


� 	Id. at 54.


� 	 Id.


� 	Id. at 54-55.


� 	Exhibit Z (Moreau Direct) at 55-56.


� 	Exhibit BB (Scott Direct) at 13.


� 	Id.


� 	Id.


� 	Id. at 13-14.


� 	Id. at 14.


� 	Id. at 15.


� 	Id.


� 	Id.


� 	Id. at 15-16.


� 	Id. at 16.


� 	Id.


� 	Id. at 16-17.


� 	Id. at 17.


� 	Id. at 17.


� 	Id.


� 	Id. at 18.


� 	Exhibit BB (Scott Direct) at 18-19.


� 	Id. at 19.


� 	Id.


� 	Id. at 19-20.


� 	Id. at 20.


� 	Id.


� 	Id. at 21.


� 	Id.


� 	Id.


� 	Socket’s proposed Interconnection PM1 can be found in Table 1, Moreau Schedule C, attached to Exhibit Z (Moreau Direct).  CenturyTel’s proposed PM related to interconnection is found in Table 4 of the same Moreau Schedule D.


� 	Exhibit Z (Moreau Direct) at 57.


� 	Id . at 57-58.


� 	Id. at 58.


� 	Id. at 58.


� 	Id. at 59.


� 	Id.


� 	Id.


� 	Id.


� 	Socket’s proposed Interconnection PMs are found in Table 1, Moreau Schedule C, attached to Exhibit Z (Moreau Direct).  CenturyTel’s proposed PM’s are found in Table 5 of Moreau Schedule D, also attached  to Exhibit Z (Moreau Direct).  See Exhibit Z (Moreau Direct) at 59-60.


� 	Exhibit Z (Moreau Direct) at 60.


� 	Id.


�	Id. at 61.


� 	Id. at 61-62


� 	Id. at 62.


� 	See Exhibit 1 (Kohly Direct) at 37.  


� 	Tr. at 573:16-574:14 (P. Hankins).  


� 	Exhibit O (P. Hankins Rebuttal) at 12.  


� 	See id. at 12-13.


� 	Exhibit O (P. Hankins Rebuttal) at 12.  


� 	See Tr. at 531:15-21 (Kohly).  


� 	Exhibit 1 (Kohly Direct) at 38.  


�	See Exhibit O (P. Hankins Rebuttal) at 13 (testifying that CenturyTel only sends Socket 6 monthly wholesale bills); Exhibit 2 (Kohly Rebuttal) at 43 (revising his direct testimony and testifying that CenturyTel sends Socket 8 monthly wholesale bills); see also Tr. at 537:21-538:16 (Kohly).  


� 	Exhibit 1 (Kohly Direct) at 38.  


� 	Exhibit O (P. Hankins Rebuttal) at 14.


� 	See Exhibit N (P. Hankins Direct) at 14.  


� 	Id. at 11-12.  


� 	Tr. at 528:3-13 (Kohly).  


� 	Id. at 528:19-529:4 (Kohly).  


� 	Tr. at 529:7-11 (Kohly).  


� 	See Exhibit O (P. Hankins Rebuttal) at 7.  


� 	See Exhibit 2 (Kohly Rebuttal) at 45-46; Tr. (Kohly) at 529:12-18.  


� 	Tr. at 529:19-22 (Kohly).  


� 	See Exhibit N (P. Hankins Direct) at 17; Exhibit O (P. Hankins Rebuttal) at 7.  


� 	See generally, 47 U.S.C. §§ 251-252.


� 	See Final DPL, Article II: Definitions at Issue 6, CenturyTel’s proposed § 1.29 and accompanying position statement.


� 	See Exhibit 2 (Kohly Rebuttal) at 37 (“It does impose the obligation upon CenturyTel to determine if an affiliate has the service or facility available at the time Socket places an order.”).


� 	See Final DPL, Article II: Definitions at Issue 6, Socket’s proposed § 1.29.


� 	Exhibit E (Simshaw Direct) at 44-47; Exhibit F (Simshaw Rebuttal) at 24-27; Exhibit I (Davis Rebuttal) at 6-12.


� 	Socket and CenturyTel, after all, cannot enter into an interconnection agreement, even if fully agreed to by both parties, obligating AT&T Missouri to perform certain obligations.  Nor can they bind a CenturyTel affiliate, especially not where one party—Socket—unilaterally attempts to do so.


� 	Report and Order, Case No. CO-2005-0066 at 13 (Dec. 14, 2004).


� 	Not surprisingly, Socket fails to cite any authority supporting its demands.


� 	Exhibit E (Simshaw Direct) at 45-46; Exhibit F (Simshaw Rebuttal) at 24-27; Exhibit M (Busbee Rebuttal) at 3-5.


� 	Exhibit E (Simshaw Direct) at 46.


� 	Exhibit E (Simshaw Direct) at 46; Exhibit M (Busbee Rebuttal) at 3-5.


� 	Exhibit F (Simshaw Rebuttal) at 25; Exhibit I (Davis Rebuttal) at 6-12; Exhibit M (Busbee Rebuttal) at 3-5.


� 	Exhibit I (Davis Rebuttal) at 6-10.


� 	Exhibit F (Simshaw Rebuttal) at 25-26; Exhibit I (Davis Rebuttal) at 10-11.


� 	Exhibit I (Davis Rebuttal) at 6-7.


� 	Id. at 6; Exhibit M (Busbee Rebuttal) at 4.


� 	Exhibit I (Davis Rebuttal) at 6-9.


� 	See Triennial Review Order at ¶ 361.  See also Exhibit L (Busbee Direct) at 5.  


� 	See 47 C.F.R. § 51.319(e)(1) (“Definition.  For purposes of this section, dedicated transport includes incumbent LEC transmission facilities between wire centers or switches owned by incumbent LECs, or between wire centers or switches owned by incumbent LECs and switches owned by requesting telecommunications carriers . . . .”).


� 	See 47 C.F.R. §51.319(e)(2).


� 	Triennial Review Remand Order at ¶ 136-138.  In the prior Triennial Review Order, the FCC revised the definition of Dedicated Transport to exclude “entrance facilities.”  Triennial Review Remand Order ¶ 136.  Thereafter, in response to the USTA II decision, the FCC “readopted” its pre-Triennial Review Order definition of dedicated transport, which included entrance facilities.  However, while entrance facilities were added back into the definition of dedicated transport, the FCC in the Triennial Review Remand Order also determined that the facilities between ILEC wire centers or switches and requesting carrier wire centers or switches need not be unbundled because requesting carriers were not impaired without access.  Triennial Review Remand Order ¶¶ 136-138; USTA II,  359 F.3d 554, cert. denied, 125 S.Ct. 313, 316, 345 (2004).


� 	47 C.F.R. § 51.319(e)(2) (emphasis added).


� 	See generally, 47 C.F.R. § 51.319(e)(1)-(e)(4).


� 	See, e.g., 47 C.F.R. § 51.319(e)(2)(ii)(A) (requiring the unbundling of DS1 transport circuits between any pair of incumbent LEC wire centers except where “both wire centers defining the route are Tier 1 wire centers”); § 51.319(e)(2)(iii) (requiring the unbundling of DS3 transport circuits between any pair of incumbent LEC wire centers except where “both wire centers defining the route are either Tier 1 or Tier 2 wire centers”).


� 	47 C.F.R. § 51.319(e) (emphasis added).  


� 	See Exhibit L (Busbee Direct) at 6.


� 	See, e.g., 47 C.F.R. § 51.319(e); Triennial Review Remand Order at ¶¶ 136-41.


� 	Because of the way number portability technology operates, CenturyTel would suggest that its language could be clarified by replacing the phrase “number located” with the word “location.”


� 	Miller Direct at 79-87; Miller Rebuttal at 83.


� 	Importantly, under applicable Ordering and Billing Forum standards, ATIS/OBF-LSR-099, the “service location” of the Original Number is the switch location. 


� 	Certainly, there are more technical conditions of and details to the process of number portability than we describe here.  This description is intended to be functional to Issue 2, Article XII, Number Portability, without unduly complicating the briefing.


� 	If the caller is not a local customer served by the original switch, the calling carrier performs the LRN dip and the call is never sent to the local switch with which the Original Number was assigned before porting.


� 	See Figures E and F.


� 	Id. (emphasis added).


� 	Local Competition First Report and Order at ¶181.


� 	An examination of the minutes reveals that Mr. Turner’s client evidently intended to provide true FX service, rather than the RCF VNXX service that Mr. Turner advocates here.


� 	Exhibit C (Miller Direct) at 82-83; Exhibit D (Miller Rebuttal) at 83-85.


� 	Exhibit C (Miller Direct) at 80-83.


� 	See 47 U.S.C. § 251(b)(2).


� 	In the matter of Telephone Number Portability, 1996 WL 400225, 11 F.C.C.R. 8352, 11 FCC Rcd. 8352 ¶¶ 29-30 (rel. July 2, 1996).  


� 	47 U.S.C. Section 153 (30); see also Cent. Tex. Tel. Co-Op, Inc. v. FCC, 402 F.3d 205, 212 (D.C. Cir. 2005) (describing location portability as "something the commission refused to require."); U.S. Telecomm. Ass'n v. FCC, 400 F.3d 29, 34 (D.C. Cir. 2005) ("The Commission rejected the contention that it had imposed a duty of location portability."); 47 C.F.R. § 52.21(l).  


� 	In the matter of Telephone Number Portability, CC Docket No. 95-116, Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, FCC 03-284 at ¶22 (released November 10, 2003).


� 	Exhibit C (Miller Direct) at 83-84.


� 	Local Competition First Report and Order at ¶182.


� 	In the Matter of Telephone Number Portability, CC Docket No. 95-116, First Report and Order and Further Notice of Proposed Rulemaking, 11 FCC Rcd 8352 at ¶184 (1996).


� 	Exhibit C (Miller Direct) at 85-87.





016079.00010:963947.010

