BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of Laclede Gas Company’s Tariff
)
Case No. GR-99-315

to Revise Natural Gas Rate Schedules

)    



LACLEDE GAS COMPANY AND UNION ELECTRIC COMPANY’S

SUGGESTIONS IN OPPOSITION TO STAFF AND PUBLIC COUNSEL’S MOTIONS TO FILE REPLIES AND RESPONSES

 OUT OF TIME AND MOTION TO STRIKE 

COME NOW Laclede Gas Company (“Laclede”) and Union Electric Company d/b/a/ AmerenUE (“AmerenUE”), and file these Suggestions opposing Motions filed by Staff and Public Counsel on August 31, 2004, by which Staff and Public Counsel seek leave to file out-of-time replies or responses to the Brief of Laclede and AmerenUE, and move to strike Staff’s Reply and Public Counsel’s Response.  As reasons therefore, Laclede and AmerenUE state as follows.

1.
The Missouri Court of Appeals for the Western District of Missouri remanded this case to this Commission by Mandate issued May 28, 2003.  The Court’s Mandate directs the Commission to “provide clearer, more detailed findings of fact that include the rationale for the findings and comply with §386.420 and §536.090, RSMo. 2000” because the Commission’s Second Report and Order fails to demonstrate adequate support for the Commission’s earlier decision to adopt Staff’s proposed treatment of depreciation and net salvage.  On January 13, 2004, this Commission ordered the parties to file a status report.  Laclede, with the concurrence of the other parties, filed a status report in which all of the parties represented that this matter was now ripe for Commission decision.  

2.
On February 27, 2004, this Commission issued its Order Directing Filing of Proposed Findings of Fact, directing Staff to “submit proposed findings of fact that comply with the Court’s mandate” (emphasis added).  The Order Directing Filing also specifically allowed other parties to file proposed findings or other order that would “resolve this case in accordance with the Court’s mandate.”  

3.
Laclede and Staff submitted pleadings containing proposed findings of fact.  In response, on May 4, 2004, the Commission issued its Order Setting Hearing and Prehearing Conference, and stated that “it is necessary to reopen this matter to take further evidence on the issue of depreciation and net salvage” (emphasis added).  

4.
A Prehearing Conference was held on May 17, 2004.  On June 14, 2004, Staff and Public Counsel joined Laclede and AmerenUE in recommending to this Commission that a procedural schedule be adopted which called for the filing of Supplemental Direct Testimony on August 20, 2004, and three days of evidentiary hearings starting in less than three weeks from now, September 22-24, 2004.
  The Commission adopted the recommendation of the parties by Order Adopting Procedural Schedule dated June 24, 2004.

5.
On the same day it joined Laclede, AmerenUE, and the Staff in recommending that the Commission take additional evidence and hold additional evidentiary hearings, Public Counsel, for the first time in the more than five years since this case commenced, and despite the Mandate of the Court of Appeals which directed this Commission to take specific action, suggested that this Commission should ignore the Court’s Mandate and instead declare this case to be moot.  As a result of Public Counsel’s belated suggestion of mootness, the Commission issued its Order Directing Filing and ordered the parties to brief the issue of mootness.  After the Commission granted a short agreed-upon extension of the original due date for the briefs, the parties filed briefs on the mootness issue on August 18, 2004.

6.
 On August 20, 2004, Laclede timely filed Supplemental Direct Testimony from three witnesses and AmerenUE timely filed Supplemental Direct Testimony of three additional witnesses,
 as contemplated by the Procedural Schedule recommended by the parties and adopted by the Commission.  

7.
The Supplemental Direct Testimony filed by Laclede and AmerenUE was designed to provide the “further evidence on the issue of depreciation and net salvage” which the Commission indicated was necessary in its above-referenced May 4, 2004 Order.

8.
Staff also timely filed the Supplemental Direct Testimony of one witness, Rosella L. Schad.  However, Ms. Schad’s Supplemental Direct Testimony provided no meaningful further evidence, but rather, simply “adopted” the pre-filed testimony of former Staff employee Paul Adam.

9.
Public Counsel filed no Supplemental Direct Testimony and provided no further evidence.

  10.
Just one week
 after briefs on the mootness issue were filed, AmerenUE and Laclede filed a Response to the briefs of Staff and Public Counsel.    


11.
Staff and Public Counsel now seek to file yet more replies and responses on the mootness issue out-of-time.  Their proposed reply and response ignore most of the arguments and authorities provided in Laclede and AmerenUE’s timely-filed brief and response, and allege, in conclusory fashion, that their attempt to late-file their reply and response will not prejudice any party.  

12.
Laclede and AmerenUE specifically take issue with Staff and Public Counsel’s conclusory statements to the effect that neither Laclede nor AmerenUE will suffer prejudice if Staff and Public Counsel’s Motions are granted.  Laclede and AmerenUE are preparing this case, as ordered.  Laclede and AmerenUE have invested substantial time, money, and resources in response to this Commission’s direction, given nearly four months ago on May 4, 2004, that further evidence was necessary on the important matters of depreciation and net salvage that are at issue in this case.  Laclede and AmerenUE’s investment of time, money, and resources includes the preparation and filing of Supplemental Direct Testimony from the Chief Financial Officers of both Laclede and AmerenUE, from the Assistant Vice President in charge of Regulatory Administration at Laclede, from AmerenUE’s Vice President and Controller, and from two experts on depreciation, net salvage, and the regulatory policies relating thereto, all of which was submitted to aid the Commission in addressing these important issues.   Laclede and AmerenUE timely filed their brief on the mootness issue, timely filed substantial testimony, and responded, prior to the ten-day deadline provided for in the Commission’s rules, to the briefs of Staff and Public Counsel.  After filing testimony, and in order to continue to move this case forward in accordance with the Procedural Schedule recommended by the parties and adopted by the Commission, AmerenUE and Laclede timely requested
 the deposition of the only witness offered by Staff and Public Counsel.  AmerenUE and Laclede are also in the process of responding to data requests from Staff submitted nearly two weeks after Supplemental Direct Testimony was filed (the subject data requests were submitted after business hours on August 31).  Laclede and AmerenUE have also just now been asked to make all six of their witnesses available for deposition just over one week before the hearings are set to commence, a request with which Laclede and AmerenUE are cooperating in full.      

13.
The Court of Appeals has mandated resolution of the depreciation and net salvage issues, and this Commission has ordered that further evidence be taken on those issues.  Staff alleges that “courts on review do not direct the Commission what order it must enter.”
 Staff must have failed to read the numerous decisions of the courts of this state that hold to the contrary.  A lower tribunal’s duty is to “render judgment in conformity with the mandate.”  Morrison v. Caspersen, 339 S.W.2d 790, 792 (Mo. 1960); See also Searcy v. Searcy, 38 S.W.3d 462, 470 (Mo. App. W.D. 2001) (“[W]here a court has given directions as to what should occur on remand from an appellate court, a trial court ‘has no power to modify, alter, amend, or [in] any manner depart from the judgment of the appellate court and proceedings contrary to the appellate court mandate are null and void.’” (citation omitted)).  Administrative tribunals are bound by these same principles.  See, e.g., Breckle v. Hawks Nest, Inc., 42 S.W.3d 789, 791-793 (Mo. App. E.D. 2001) (Where the Court found that the Labor and Industrial Relations Commission had failed to comply with its mandate and therefore “exceeded its authority upon remand . . .” and stated that upon remand, “a trial court or administrative tribunal is bound to enter judgment in conformity with the appellate court’s mandate.”).  In Breckle, for example, the Court of Appeals directed the trial court to determine the compensation due the claimant.  When the trial court did not enter the order – determine the compensation – that the Court of Appeals had directed it to enter, the Court of Appeals held that the trial court had exceeded its authority and had departed from its Mandate.  Id. at 792-793.  Clearly courts do “direct” lower courts (and administrative agencies, like this Commission) on what orders they must enter.  Finally, a higher court’s Mandate does not stand alone, but rather, it must be read with reference to and in light of the court’s opinion.  Lombardo v. Lombardo, 120 S.W.3d 232, 243 (Mo. App. W.D. 2003) (“In determining its authority on remand, the trial court [Commission] is not only to be guided by the mandate, but the judgment or opinion of the appellate court.”).  There can be no doubt that the Court of Appeals found that the findings of fact in the Commission’s Second Order were insufficient to support the adoption of Staff’s method for dealing with depreciation and net salvage, and there can be no doubt that the Court of Appeals has directed this Commission to issue “clear, more detailed finding of fact that include the rationale ….” that underlies its decision on depreciation and net salvage.  Finding that the case is moot, especially in the absence of an intervening event occurring since the Court issued its Opinion and Mandate, cannot and does not comply with the Court’s Opinion and Mandate.  

14.
In any event, even if this Commission had the power and discretion, which it does not, to find that this case is moot, it is not moot.  The critical issues in this case continue to come up over and over again.  These issues are of great public interest and importance and, as past history before this Commission has shown, are both capable of repetition and of escaping review.  Several Commissioners have noted that very fact.    And finally, this Commission can order effective relief by, among other things, authorizing for implementation at the appropriate time the various changes to Laclede’s depreciation rates that would result from application of the standard method of determining net salvage as previously discussed in Laclede and AmerenUE’s brief.
  Therefore, it would be wholly inappropriate to declare that this case is moot.  Doing so would deny Laclede and AmerenUE their due process rights, would waste the substantial resources that, at the Commission’s direction, Laclede and AmerenUE have devoted to this case in an effort to provide the Commission with useful information upon which  an informed decision could be made, would violate the Court of Appeals’ Mandate, and would violate the terms of the Stipulations and Agreements in other Laclede cases as discussed in Laclede and AmerenUE’s August 18, 2004 Brief and August 25, 2004 Response.

WHEREFORE, Laclede and AmerenUE pray that this Commission deny Staff and Public Counsel’s Motions to file replies or responses to Laclede and AmerenUE’s briefs out of time, that Staff’s Reply and Public Counsel’s Response, filed with their Motions, be stricken, and that the Commission determine that this case is not moot and that it should proceed as previously ordered.

Respectfully submitted,

	/s/ James B. Lowery
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� See Procedural Recommendation dated June 14, 2004.





� AmerenUE and Laclede are jointly sponsoring the testimony of one of these six witnesses, Mr. William Stout.  





� And obviously well within the 10-day time for response provided for by Commission Rule 4 CSR 240-2.080(15).


� Within only a few days after learning of the identity of the witness.





� Staff’s presently unauthorized Reply to the Brief of Laclede Gas Company and AmerenUE at ¶2.





� Staff, at least, admits that the Commission has the power to do so.  Staff’s unauthorized Reply at ¶6.


� Laclede and AmerenUE also must take issue with Public Counsel’s incredible charge that, because Public Counsel chose not to participate in the appeal of this case at the Court of Appeals, Public Counsel is somehow then entitled to ignore the commitments it made in the two Stipulations and Agreements in other Laclede rate cases not to do the very thing it is trying to do now:  prejudice the right of Laclede and AmerenUE to pursue appeals of the Commission’s order, including their right to have the Commission comply with the Mandate the Court has now issued.  Public Counsel cannot sit idly by as the appellate process proceeds, agree to a procedural schedule calling for further evidence and hearings, and then belatedly raise the mootness issue in violation of its contractual commitments.   
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