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SUMMARY BRIEF OF AT&T COMMUNICATIONS OF THE SOUTHWEST, INC. AND BIRCH TELECOM OF MISSOURI, INC.
COME NOW AT&T Communications of the Southwest, Inc. (“AT&T”) and Birch Telecom of Missouri, Inc. (“Birch”) and submit the following brief, pursuant to the order of the Law Judge presiding over the oral argument in this docket on July 8, 2004.

Introduction
1.
AT&T and Birch appreciate the opportunity to provide this summary brief, and have endeavored not to repeat arguments from prior filings.  AT&T/Birch strongly urge the Commission to require SBC and Sage to file the Local Wholesale Complete (“LWC”) agreement for approval by this Commission pursuant to section 252 of the federal Telecommunications Act of 1996 (“the Act”).  The § 252 review of only a portion of the SBC and Sage agreement – i.e., that portion filed for approval thus far – would be contrary to the Act and the FCC’s interpretations of it.  Such a partial review would open the door to exactly the type of discrimination the Act sought to prevent when it required filing and approval of interconnection agreements between ILECs and CLECs.

The § 252 Filing and Approval Requirements 

are Essential to Preventing Unlawful Discrimination
2.
While Sage may desire a “first mover” advantage, as its counsel described it at oral argument, based on its agreement with SBC, that advantage may not be obtained by refusing to file portions of an interconnection agreement for approval by state commissions.  If the LWC agreement works for Sage due to Sage’s particular business plan or technical skill, then Sage will achieve its desired advantage over its competitors.  Sage and SBC cannot, however, legally create such an advantage by denying other CLECs the legally authorized right to adopt interconnection terms.  That route to a business advantage (for Sage or any other CLEC) is precluded by the Act and the FCC’s decisions applying the Act.

3.
The Act created a unique legal creature when it required ongoing ILEC-CLEC business arrangements to be included in publicly filed and approved interconnection agreements.  The interconnection agreement is a bilateral contract, but it is also subject to state commission oversight.  The Act encouraged negotiation, but still required that negotiated agreements be approved by state commissions.

4.
The public filing and approval of interconnection agreements certainly affects negotiation dynamics between ILECs and CLECs.  Unlike typical commercial negotiations, when the contract terms affect local telecommunications competition obligations under the Act, the parties operate within a framework that features public filing and approval and permits other CLECs to opt in to the results of any approved agreement.  The reason for that framework is to prevent discrimination by the ILEC in favor of one CLEC and against other CLECs.  The anti-discrimination provisions of the Act certainly affect a CLEC’s ability to “get a better deal” from the ILEC than other CLECs, and to keep that deal secret for business reasons.  By incorporating the anti-discrimination provisions, Congress determined that the risks of discrimination outweighed those particular business interests.  The anti-discrimination provisions have never prevented one CLEC from besting another in the marketplace.  Rather, they prevent the ILEC from picking winners among the CLECs by advantaging one company’s business plan over another in interconnection agreements.

5.
In its decisions interpreting § 252 obligations, the Federal Communications Commission (“FCC”) has consistently emphasized that prevention of discrimination is essential to implementation of the Act.  In its 1996 “Local Competition Order,” the FCC concluded that the term “nondiscriminatory” in the 1996 Act imposes more stringent standards than the traditional “unjust and unreasonable discrimination” standard in Section 202(a) of the Communications Act of 1934.
  While the FCC found that cost based differences in rates, such as volume and term discounts, are permissible under Sections 251 and 252 of the Act, it stressed that non-cost based discrimination is prohibited by the Act.
  More recently, in its Qwest Notice of Apparent Liability decision issued March 12, 2004, the FCC emphasized that “failure to comply with section 252(a) of the Act undermines the effectiveness of the Act and our rules by preventing competitive LECs (or ‘CLECs’) from adopting interconnection terms otherwise available only to certain favored CLECs.”
  In addition, in its July 13, 2004 Order adopting the new § 252(i) “all or nothing” rule, the FCC emphasized the important role played by the § 252 filing and approval requirements in preventing discrimination.
  

6.
According to the Act, interconnection terms and conditions are both private contracts and also regulated agreements that affect the public interest.  The public interest and potential discrimination must be considered by state commissions before ILEC-CLEC agreements may go into effect.  Permitting the LWC to evade public filing and Commission approval would permit SBC and Sage to unlawfully skirt the Act’s requirements.  As the FCC stated in its March 2004 Qwest NAL decision: “Section 252(a)(1) is not just a filing requirement.  Compliance with section 252(a)(1) is the first and strongest protection under the Act against discrimination by the incumbent LEC against its competitors.”

The LWC is the type of agreement that must be filed and approved

pursuant to the Act and the FCC’s Qwest decisions
7.
The FCC provided explicit guidance on the disputed issues in this case in its decisions in 2002 and 2004 regarding Qwest interconnection agreements.  The relevant passages of the Qwest decisions are cited in previous filings and were discussed at the oral argument, so will not be repeated here.  What does merit emphasizing, however, is the similarity of the issues in the Qwest cases that are presented in this proceeding.

8.
In its 2002 request for a declaratory ruling from the FCC, Qwest questioned whether every agreement between an ILEC and CLEC had to be filed for approval under § 252.  The FCC held that certain agreements are not subject to filing and approval (e.g., settlement agreements regarding past billing disputes and forms used to order services).
  At the same time, the FCC made clear that any ILEC-CLEC agreement that “creates an ongoing obligation pertaining to resale, number portability, dialing parity, access to rights-of-way, reciprocal compensation, interconnection, unbundled network elements, or collocation is an interconnection agreement that must be filed pursuant to section 252(a)(1).
   The FCC held that the line it drew recognized and implemented the “statutory balance between the rights of competitive LECs to obtain interconnection terms pursuant to section 252(i) and removing unnecessary regulatory impediments to commercial relations between incumbent and competitive LECs.”

9.
There is no dispute that the LWC creates an “ongoing obligation” between SBC and Sage.  The core of the dispute is whether those obligations pertain to the panoply of interconnection requirements enumerated by the FCC in the Qwest Order.  The arguments presented by SBC and Sage themselves demonstrate that the LWC must be providing either resold services or network elements – even if they are cleverly labeled as something different.

10.
 The unredacted provisions of the LWC agreement provide a definition of the “LWC product.”  LWC refers to:

technology packages, operational support capabilities, and certain ancillary services comprising local dialtone capabilities using Basic Analog Switching (as defined herein) cross-connected to a Basic Analog Loop (as defined herein), in conjunction with other network capabilities, provided by SBC.  Both the Basic Analog Switching and Basic Analog Loop are integral and mandatory parts of LWC, and must be provisioned for each LWC; otherwise, LWC is not available to Sage.

The “Basic Analog Loop” is defined (with some redactions) as a 2-wire analog transmission facility.
  “Basic Analog Switching” is defined as a circuit-switched connection used primarily to provide “voice and voice-band data communications.”  The “Basic Analog Switching” definition includes numerous exclusions that would prevent use of the switching for providing Centrex, PBX, payphone, or DS-1 or higher capacity services.  The LWC product appears to be no different from either UNE-P as it has traditionally been provisioned for mass market customers, or from total service resale of local dialtone service.  


11.
As Sage’s counsel stated at oral argument (and Sage witnesses testified in the Triennial Review Order switching proceeding), Sage has traditionally relied exclusively on UNE-P to serve its primarily mass market customer base.  Under LWC, Sage will now apparently serve the same customers using the same network capabilities purchased from SBC.  The difference is all in the name given the SBC wholesale service being purchased (i.e., LWC versus resale or network elements), and in the price Sage has agreed to pay.


12.
As Staff noted at oral argument, the USTA II decision invalidating FCC rules adopted in the Triennial Review Order does not impact the nature of the resold services or network elements being provided under the LWC.  The invalidation of, for example, the FCC’s rules governing switching as a UNE under § 251 does not alter the nature of the “Basic Analog Switching” provided pursuant to the LWC as a statutorily defined “network element,” the provision of which is subject to § 252 state commission review and approval.  The Act defines a “network element” as follows:

The term “network element” means a facility or equipment used in the provision of a telecommunications service. Such term also includes features, functions, and capabilities that are provided by means of such facility or equipment, including subscriber numbers, databases, signaling systems, and information sufficient for billing and collection or used in the transmission, routing, or other provision of a telecommunications service.

Nothing about the way “Basic Analog Switching” is provided under the LWC makes it somehow not a “facility or equipment used in provision of a telecommunications service.”  It therefore remains an ongoing network element provision subject to review under the FCC’s Qwest Order.  Similarly, there appears to be nothing in the provision of LWC that meaningfully distinguishes it from total service resale.  Provisions affecting ongoing resale obligations are also subject to state commission review and approval under § 252 and the Qwest Order.


13.
In the Qwest Order, the FCC anticipated that clever wordsmiths might attempt to evade § 252’s anti-discrimination provisions by simply “renaming” an interconnection provision in a way that would permit it to evade state commission review and approval.  After finding that settlement agreements may not require filing, the FCC noted:

[W]e find that a settlement agreement that contains an ongoing obligation related to section 251(b) or (c) must be filed under section 252(a)(1).  Merely inserting the term “settlement agreement” in a document does not excuse carriers from their filing obligation under section 252(e) or prevent a state commission from approving or rejecting the agreement as an interconnection agreement under section 252(e).

A switch in nomenclature without a change in substance is precisely what is going on with the “LWC product.”  Sage is purchasing either resold dialtone service from SBC or a set of network elements, and the terms of its agreement must be reviewed to determine if the agreement may used to discriminate against other CLEC wholesale customers who purchase resold services or network elements from SBC.
  
Approval of the amendment proffered by SBC and Sage without Commission review and approval of the LWC would not comply with Act and prejudices other CLECs
14.
At oral argument, SBC urged that, as an alternative to SBC’s preferred position, the Commission could approve the amendment filed by SBC and Sage while it further considers whether the entire LWC agreement must be filed.  AT&T and Birch urge that this would not achieve compromise, but would rather both violate the Act and create a harmful precedent.

15.
There is no dispute that the amendment filed by SBC and Sage is part of a larger agreement, the LWC agreement.
  Moreover, the operation of the provisions of the amendment is inextricably linked to the entire LWC.
  Thus, what SBC and Sage have filed, and seek approval of, is merely a portion of a larger agreement setting forth the parties’ ongoing contractual obligations.  AT&T and Birch have two concerns about the Commission approving the partial agreement as it further considers the LWC issue.

16.
 First, the Commission and affected CLECs cannot fully appreciate the contents of the SBC-Sage agreement unless the entire amendment (including the full LWC) is filed and reviewed.  The anti-discrimination purposes of Commission review will be defeated if the filed amendment is approved while inextricably related provisions in the LWC are not subject to review.  SBC and Sage obviously consider the LWC agreement a unified whole.  The Commission and CLECs should not be forced to assess it in piece parts.  How can the full agreement be reviewed for discrimination if discriminatory provisions may remain hidden from public view?
  This is one of the key reasons supporting the FCC requirement in the Qwest Order that complete, rather than partial, agreements be filed with state commissions.

17.
Second, approval of only the filed amendment would make a mockery of the § 252(i) opt-in requirement.  For example, if the filed amendment is approved, it would be available to a CLEC under § 252(i) as part of the entire SBC-Sage agreement.
  The filed amendment, however, and the LWC itself state that LWC is a “complete, integrated, non-severable packaged offering only,” and that if the unfilled LWC provisions are not effective that the amendment will not be effective either.  Thus, a CLEC seeking to opt into the SBC-Sage agreement would be required to accept terms and conditions that the CLEC has not been allowed to review (i.e., the redacted portions subject to confidentiality claims made by Sage).  Moreover, the CLEC could only opt into the SBC-Sage agreement if it fully adopted the un-filed LWC provisions, thus making the availability of the Commission-approved interconnection agreement totally dependent on the CLEC’s acceptance of the un-filed, un-reviewed, and un-approved LWC agreement.  In addition, it is not totally clear from the unredacted portions of the LWC whether any CLEC would be allowed to take the Sage LWC agreement.

18.
The partial approval alternative is thus both absurd – in that it would require CLECs to undertake legal obligations without having the opportunity to review them – and extremely bad precedent.  If SBC-Sage is allowed to proceed this way, SBC can condition the availability of other agreements under § 252(i) on the CLEC’s acceptance of another agreement (like the LWC) that has never been subject to Commission review.  This would invite rather than prevent discrimination, and is contrary to the language and intent of § 252.

Conclusion
19.
AT&T and Birch urge the Commission to preserve the important anti-discrimination provisions of § 252 of the Act by requiring SBC and Sage to file their entire agreement for Commission review and approval.  The Illinois and Texas
 Commissions have already taken strong pro-competitive actions in this regard, and such action is extremely important at this uncertain time for local competition.


WHEREFORE,  for all the reasons stated herein and in previous pleadings and argument, AT&T and Birch respectfully request that this Commission: (a) order Sage and SBC file the entire, unredacted “Local Wholesale Complete” agreement for review and approval pursuant to § 252 of the Act; and (b) reject the partial filed amendment now before the Commission as not in the public interest, because it is incomplete and thus not susceptible for a complete review regarding discrimination against other CLECs.
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�  Telecom Act, § 252(e)(2) provides:  “The State commission may only reject--(A) an agreement (or any portion thereof) adopted by negotiation under subsection (a) if it finds that--(i) the agreement (or portion thereof) discriminates against a telecommunications carrier not a party to the agreement; or (ii) the implementation of such agreement or portion is not consistent with the public interest, convenience, and necessity.”





�   First Report and Order, CC Docket No. 96-98, rel. August 8, 1996 at ¶ 859


�   Id., at ¶¶ 860-862.  The FCC’s interpretation of these anti-discrimination provisions was upheld by the U.S. Supreme Court in Iowa Utilities Board v. FCC, 525 U.S. 366, 119 S.Ct. 721 (1999).


�  Qwest Corporation Apparent Liability for Forfeiture, FCC File No. EB-03-IH-0264, rel. march 12, 2004 (“Qwest NAL”), at 2.


�  Second Report and Order, Review of the section 251 Unbundling Obligations of Incumbent Local Exchange Companies, CC Docket No. 01-338, rel. July 13, 2004 (“252(i) Order”), at ¶¶ 19-20.


�   Id. at ¶ 46.


�  Memorandum Opinion and Order, Qwest Communications International Inc. Petition for Declaratory Ruling on the Scope of the Duty To File and Obtain Prior Approval of Negotiated Contractual Arrangements under Section 252(a)(1), WC Docket No. 02-89, rel. October 4, 2002 (“Qwest Order”), at ¶ 12.  There is no dispute that if Sage purchased “ten old trucks” (the example used by Sage’s counsel at oral argument) or other goods from SBC not related to local service provision that the purchase contract need not be filed pursuant to § 252. 


�  Id. at ¶ 8 (emphasis in original).


�  Id.


� LWC Agreement (Redacted) ¶ 1.2 (emphasis supplied).


�  Id., at ¶ 2.4.


�  Telecommunications Act § 153(45).


�   Qwest Order, at ¶ 12 (emphasis supplied).


�   In the spirit of avoiding repetition, AT&T and Birch simply note SBC’s § 271 obligation to provide switching and loops as network elements in a § 252 interconnection agreement.  The requirement that the LWC be filed for § 252 approval due to these § 271 obligations (independent of any § 251 obligations affected by USTA II) is discussed in the CLECs’ previous filings in this proceeding.


�   At oral argument, Commissioner Clayton asked: “The amendment to the SBC/Sage interconnection agreement is a part of the overall LWC agreement that was negotiated in full.  Is that a fair statement or is that an incorrect statement?”  SBC counsel Mr. Lane responded: “I think that’s a fair statement.”


�  Section 6.6 of the filed amendment provides that “[s]hould the LWC agreement become inoperative in [any SBC state], this Amendment shall immediately become null and void for all purposes in such state(s) and the Parties agree to submit a further amendment immediately to the Commission so reflecting this fact.”  In addition, section 5.3.1 of the LWC provides that “this Agreement, including LWC is offered as a complete, integrated, non-severable packaged offering only.”


�   In addition, there are provisions in the filed amendment that raise discrimination concerns (e.g. discrimination in favor of Sage against carriers that use their own switches to carry a portion of their traffic rather than using SBC’s network exclusively).  On July 1, 2004, an Administrative Law Judge at the Illinois Commerce Commission “recommended denying an amendment to the interconnection agreement submitted by SBC Illinois and Sage Telecom, Inc.  The ALJ said the portion of the agreement filed for review would be discriminatory toward other carriers and would be contrary to the public interest.  TR Daily, “Illinois ALJ Recommends Denial of Sage-SBC Interconnection Pact,” July 6, 2004; Illinois Commerce Commission Docket No. 04-0380, Administrative Law Judge’s Proposed Order, at 13-14  (July 1, 2004) (ALJ finds that agreement failed both discrimination and public interest criteria for approval of negotiated agreements)..


�   Qwest Order, at ¶ 8.


�   The FCC’s July 13, 2004 § 252(i) Order establishes an “all-or-nothing rule,” that would require a CLEC to opt into the entire SBC-Sage interconnection agreement rather than only into parts of the agreement.


�   Counsel at oral argument noted that the Texas PUC’s decision has not been implemented due to the issuance of a temporary restraining order (“TRO”).  The Commission should be aware that the TRO was agreed to by the parties to provide the parties time to prepare briefs in Sage’s appeal in court; no state or federal judge in Texas has yet heard the parties arguments or made a decision on the merits.  The Texas case is scheduled for hearing before U.S. District Judge Sam Sparks on September 10, 2004.
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