Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Agreement between SBC Communications, Inc. and Sage Telecom, Inc.
	)))
	Case No. TO-2004-0576

	In the Matter of an Amendment Superseding Certain 251/252 Matters between Southwestern Bell Telephone, LP and Sage Telecom, Inc.
	))))
	Case No. TO-2004-0584


Staff's Brief
COMES NOW the Staff of the Missouri Public Service Commission and for its brief states:  

1.
Because the Commission’s Staff has already presented its positions and arguments in earlier pleadings and in oral argument, the Commission’s Staff is limiting this brief in an effort to not to rehash those positions and arguments.  

2.
The parties’ arguments are directed to the two separate cases pending before the Commission—Case Nos. TO-2004-0576 and TO-2004-584.  The Commission established Case No. TO-2004-0576 and ordered SBC Communications, Inc. and Sage Telecom, Inc. to file, jointly or separately, a pleading, or pleadings, “explaining why the commercial agreement is not an agreement to be filed and considered by the Commission under the provisions of sections 251 and 252 of the Telecommunications Act of 1996.”  The Commission’s Staff requested the Commission to open Case No. TO-2004-0584 for purposes of reviewing an amendment to the Missouri 271 Interconnection Agreement between Sage Telecom, Inc. and Southwestern Bell Telephone, LP that expressly incorporated by reference the “commercial agreement” that is the subject of Case No. TO-2004-0576.  The Commission’s Staff filed a motion to consolidate the cases on May 26, 2004.

3.
In the Staff’s view the primary issue before the Commission is whether presentation to this Commission of only the amendment, after separation of the agreement between Southwestern Bell Telephone, LP and Sage Telecom, Inc, into the “commercial agreement” and the amendment to the Missouri 271 Interconnection Agreement, allows this Commission to approve the amendment under section 252(e) of the Telecommunications Act of 1996.  Terms in each make it clear that the two are a single indivisible agreement:  “Included within the foregoing is the obligation of each Party and its Affiliates to support and defend the indivisible nature of this Agreement and Related ICA Amendments, . . . .”  (section 5.6 “commercial agreement”)  and “Should the LWC Agreement become inoperative in any one or more state(s), this Amendment shall immediately become null and void . . . .”  (section 6.6 interconnection agreement amendment).  Section 252(a)(1) of the Telecommunications Act of 1996, in most pertinent part, provides:  “The agreement, including any interconnection agreement negotiated before February 8, 1996, shall be submitted to the State commission under subsection (e) of this section.”  In Case No. TO-2004-0576 the Commission should determine that, pursuant to section 252(a)(1) of the Telecommunications Act of 1996, Southwestern Bell and Sage are obligated to present to the Commission for approval the entire agreement between them, not pieces of it; therefore Southwestern Bell and Sage are obligated to file both the “commercial agreement” and the amendment with the Commission in a single filing for consideration by the Commission under section 252(e) of the Telecommunications Act of 1996.  In Case No. TO-2004-0584, because of the incorporation by reference of terms not included in the filing of the amendment, the Commission should reject the amendment as insufficient to fulfill the obligation of Southwestern Bell and Sage, found in section 252(a)(1) of the Telecommunications Act of 1996, to present the agreement, not portions of it, to the Commission for approval.

4.
During oral argument queries were made as to the status of similar proceedings in other states and mention was made of an administrative  law judge’s proposed decision in Illinois.  Because it may assist the Commission, attached as Appendix A is a copy of the Illinois administrative law judge’s proposed order.  Consistent with the Staff’s position in the present cases,  the proposed  Illinois order  states that the “[‘commercial agreement’] is an integral part of the Amendment and is inseparable from it” and “[f]or that reason it is subject to the obligations of Section 251(b) and (c) and must be filed pursuant to Section 252(e)(1).”  Additionally, because it may also assist the Commission in its decisions in these cases the Commission’s Staff has attached as Appendix B a copy of the Federal Communications Commission’s March 2004 decision against Qwest Corporation for violating its section 252(a)(1) Telecommunications Act of 1996 obligation to file interconnection agreements with the Minnesota and Arizona Commissions.  That recent order again emphasizes the section 252(a)(1) obligation to file an agreement with state commissions for approval and the need for state commissions to review the agreement in order to make section 252(e) determinations.  The Staff included as Appendix B to its recommendation to the Commission filed May 26, 2004 a copy of the Federal Communications opinion and order on Qwest’s request for a declaratory ruling on the scope of the section 252(a)(1) duty that is referenced in Appendix B to this brief.


WHEREFORE, the Staff recommends to the Commission that Case Nos. TO-2004-0576 and TO-2004-0584 be consolidated, that the Commission determine the “commercial agreement” and the “Amendment Superseding Certain 251/252 Matters to Interconnection Agreements under Sections 251 and 252 of the Telecommunications Act of 1996” constitute a single agreement all the terms of which must be presented to the Commission for approval under sections 251 and 252 of the Telecommunications Act of 1996, and that the Commission reject the “Amendment Superseding Certain 251/252 Matters to Interconnection Agreements under Sections 251 and 252 of the Telecommunications Act of 1996” assigned Tracking No. VT-2004-0050 because not all of the terms of the agreement between Southwestern Bell Telephone, LP and Sage Telecom, Inc. have been submitted for approval.
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