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STAFF RESPONSE TO ORDER DIRECTING FILINGS 

 COMES NOW the Staff of the Missouri Public Service Commission and for its response 

states: 

 1. On May 23, 2005, the Commission directed Southwestern Bell Telephone, L.P. 

d/b/a SBC Missouri and the Commission’s Staff to address the impact of Senate Bill 2371 on this 

case. 

 2. SBC Missouri initiated this case pursuant to Section 392.245 RSMo, the price cap 

statute.  Subsection 5 provides: 

5. Each telecommunications service of an incumbent local exchange 
telecommunications company shall be classified as competitive in any exchange 
in which at least one alternative local exchange telecommunications company has 
been certified under section 392.455 and has provided basic local 
telecommunications service in that exchange for at least five years, unless the 
commission determines, after notice and a hearing, that effective competition does 
not exist in the exchange for such service. The commission shall, from time to 
time, on its own motion or motion by an incumbent local exchange 
telecommunications company, investigate the state of competition in each 
exchange where an alternative local exchange telecommunication company has 
been certified to provide local exchange telecommunications service and shall 
determine, no later than five years following the first certification of an alternative 
local exchange telecommunication company in such exchange, whether effective 
competition exists in the exchange for the various services of the incumbent local 
exchange telecommunications company. If the commission determines that 
effective competition exists in the exchange, the local exchange 
telecommunications company may thereafter adjust its rates for such competitive 
services upward or downward as it determines appropriate in its competitive 
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environment. If the commission determines that effective competition does not 
exist in the exchange, the provisions of paragraph (c) of subdivision (2) of 
subsection 4 of section 392.200 and the maximum allowable prices established by 
the provisions of subsections 4 and 11 of this section shall continue to apply. The 
commission shall from time to time, but no less than every five years, review the 
state of competition in those exchanges where it has previously found the 
existence of effective competition, and if the commission determines, after 
hearing, that effective competition no longer exists for the incumbent local 
exchange telecommunications company in such exchange, it shall reimpose upon 
the incumbent local exchange telecommunications company, in such exchange, 
the provisions of paragraph (c) of subdivision (2) of subsection 4 of section 
392.200 and the maximum allowable prices established by the provisions of 
subsections 4 and 11 of this section, and, in any such case, the maximum 
allowable prices established for the telecommunications services of such 
incumbent local exchange telecommunications company shall reflect all index 
adjustments which were or could have been filed from all preceding years since 
the company's maximum allowable prices were first adjusted pursuant to 
subsection 4 or 11 of this section. 
 
3. Section 386.020 (13) RSMo, which is not amended by Senate Bill 237, provides: 

 
 (13) "Effective competition" shall be determined by the commission based on:  

(a) The extent to which services are available from alternative providers in the 
relevant market;  

(b) The extent to which the services of alternative providers are functionally 
equivalent or substitutable at comparable rates, terms and conditions;  

(c) The extent to which the purposes and policies of chapter 392, RSMo, 
including the reasonableness of rates, as set out in section 392.185, RSMo, are 
being advanced;  

(d) Existing economic or regulatory barriers to entry; and  

(e) Any other factors deemed relevant by the commission and necessary to 
implement the purposes and policies of chapter 392, RSMo;  

 
4. Senate Bill 237 amends Subsection 5 of Section 392.245 as follows:2 
 
5.  Each telecommunications service offered to business customers, other than 
exchange access service, of an incumbent local exchange telecommunications 
company regulated under this section shall be classified as competitive in any 
exchange in which at least [one alternative local exchange telecommunications 
company has been certified under section 392.455 and has provided basic local 
telecommunications service in that exchange for at least five years, unless the 
commission determines, after notice and a hearing, that effective competition does 
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not exist in the exchange for such service.  The commission shall, from time to 
time, on its own motion or motion by an incumbent local exchange 
telecommunications company, investigate the state of competition in each 
exchange where an alternative local exchange telecommunication company has 
been certified to provide local exchange telecommunications service and shall 
determine, no later than five years following the first certification of an alternative 
local exchange telecommunication company in such exchange, whether effective 
competition exists in the exchange for the various services of the incumbent local 
exchange telecommunications company] two non-affiliated entities in addition to 
the incumbent local exchange company are providing basic local 
telecommunications service to business customers within the exchange.  Each 
telecommunications service offered to residential customers, other than exchange 
access service, of an incumbent local exchange telecommunications company 
regulated under this section shall be classified as competitive in an exchange in 
which at least two non-affiliated entities in addition to the incumbent local 
exchange company are providing basic local telecommunications service to 
residential customers within the exchange.  For purposes of this subsection: 
 (1)  Commercial mobile service providers as identified in 47 U.S.C. 
Section 332(d)(1) and 47 C.F.R. Parts 22 or 24 shall be considered as entities 
providing basic local telecommunications service, provided that only one such 
non-affiliated provider shall be considered as providing basic local 
telecommunications service within an exchange; 
 (2)  Any entity providing local voice service in whole or in part over 
telecommunications facilities or other facilities in which it or one of its affiliates 
have an ownership interest shall be considered as a basic local 
telecommunications service provider regardless of whether such entity is subject 
to regulation by the commission.  A provider of local voice service that requires 
the use of a third party, unaffiliated broadband network or dial-up Internet 
network for the origination of local voice service shall not be considered a basic 
local telecommunications service provider.  For purposes of this subsection only, 
a broadband network is defined as a connection that delivers services at speeds 
exceeding two hundred kilobits per second in at least one direction; 
 (3)  Regardless of the technology utilized, local voice service shall mean 
two-way voice service capable of receiving calls from a provider of basic local 
telecommunications services as defined by subdivision (4) of section 386.020, 
RSMo; 
 (4)  Telecommunications companies only offering prepaid 
telecommunications service or only reselling telecommunications service as 
defined in subdivision (46) of section 386.020, RSMo, in the exchange being 
considered for competitive classification shall not be considered entities providing 
basic telecommunications service; and 
 (5)  Prepaid telecommunications service shall mean a local service for 
which payment is made in advance that excludes access to operator assistance and 
long distance service; 
 (6)  Upon request of an incumbent local exchange telecommunications 
company seeking competitive classification of business service or residential 
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service, or both, the commission shall, within thirty days of the request, determine 
whether the requisite number of entities are providing basic local 
telecommunications service to business or residential customers, or both, in an 
exchange and if so, shall approve tariffs designating all such business or 
residential services other than exchange access service, as competitive within 
such exchange. 

 
Notwithstanding any other provision of this subsection, any incumbent local 
exchange company may petition the commission for competitive classification 
within an exchange based on competition from any entity providing local voice 
service in whole or in part by using its own telecommunications facilities or other 
facilities or the telecommunications facilities or other facilities of a third party, 
including those of the incumbent local exchange company as well as providers 
that rely on an unaffiliated third-party Internet service.  The commission shall 
approve such petition within sixty days unless it finds that such competitive 
classification is contrary to the public interest.  The commission shall maintain 
records of regulated providers of local voice service, including those regulated 
providers who provide local voice service over their own facilities, or through the 
use of facilities of another provider of local voice service.  In reviewing an 
incumbent local exchange telephone company's request for competitive status in 
an exchange, the commission shall consider their own records concerning 
ownership of facilities and shall make all inquiries as are necessary and 
appropriate from regulated providers of local voice service to determine the extent 
and presence of regulated local voice providers in an exchange.  If the 
[commission determines that effective competition exists in the exchange] 
services of an incumbent local exchange telecommunications company are 
classified as competitive under this subsection, the local exchange 
telecommunications company may thereafter adjust its rates for such competitive 
services upward or downward as it determines appropriate in its competitive 
environment, upon filing tariffs which shall become effective within the timelines 
identified in section 392.500.  [If the commission determines that effective 
competition does not exist in the exchange, the provisions of paragraph (c) of 
subdivision (2) of subsection 4 of section 392.200 and the maximum allowable 
prices established by the provisions of subsections 4 and 11 of this section shall 
continue to apply.] The commission shall [from time to time, but no less than], at 
least every [five] two years, or where an incumbent local exchange 
telecommunications company increases rates for basic local telecommunications 
services in an exchange classified as competitive, review [the state of competition 
in] those exchanges where [it has previously found the existence of effective 
competition,] an incumbent local exchange carrier's services have been classified 
as competitive, to determine if the conditions of this subsection for competitive 
classification continue to exist in the exchange and if the commission determines, 
after hearing, that [effective competition] such conditions no longer [exists] exist 
for the incumbent local exchange telecommunications company in such exchange, 
it shall reimpose upon the incumbent local exchange telecommunications 
company, in such exchange, the provisions of paragraph (c) of subdivision (2) of 
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subsection 4 of section 392.200 and the maximum allowable prices established by 
the provisions of subsections 4 and 11 of this section, and, in any such case, the 
maximum allowable prices established for the telecommunications services of 
such incumbent local exchange telecommunications company shall reflect all 
index adjustments which were or could have been filed from all preceding years 
since the company's maximum allowable prices were first adjusted pursuant to 
subsection 4 or 11 of this section. 
 
5. Senate Bill 237 introduces a new standard for determining whether a price cap 

company’s services shall be classified as competitive.  Currently, the standard for competitive 

classification is whether a service faces effective competition in an exchange; the focus is on the 

service.  Under the amended statute, the standard is whether two non-affiliated entities, at least 

one of which is facilities based, are providing service in an exchange; the focus is on the 

exchange. 

The difference in these standards can be demonstrated using the Staff’s testimony from 

this case.  The Staff recommended that the Commission classify SBC Missouri’s Directory 

Assistance (DA) services as competitive in all of its exchanges.  The Staff witness explained that 

SBC Missouri’s DA services face competition from printed directories, Internet directories, 

wireless DA services, and interexchange carrier DA services.3  Other Staff testimony showed 

that facilities-based carriers are providing service in only a small percentage of SBC Missouri’s 

exchanges.4  Using the new standard, DA services, for example, could not be separately 

classified as competitive in exchanges without a facilities-based competitor.5 

6.  Senate Bill 237 does not have an emergency effective date and thus, if signed by 

the governor, will take effect on August 28, 2005.6  Senate Bill 237 does not alter the standard to 
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be applied in this case. If the Commission does not decide this case before August 28, it will 

terminate on August 28; and SBC Missouri may then request competitive classification pursuant 

to the amended statute.    

 WHEREFORE, the Staff requests the Commission to issue a Report and Order that 

adopts the Staff’s testimony and arguments in this case. 

 
Respectfully submitted, 

 
       DANA K. JOYCE 
       General Counsel 
  
 /s/ William K. Haas                           
       William K. Haas  

Deputy General Counsel 
Missouri Bar No. 28701 

 
       Attorney for the Staff of the 
       Missouri Public Service Commission 
       P. O. Box 360 
       Jefferson City, MO 65102 
       (573) 751-7510 (Telephone) 
       (573) 751-9285 (Fax) 
       william.haas@psc.mo.gov  
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