STATE OF MISSOURI

              PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 25th day of January, 2005.

Southwestern Bell Telephone, L.P. d/b/a SBC  

)

Missouri’s Petition to Amend the Section 251/252
)
 
Interconnection Agreements between SBC Missouri 
)

and Various Competitive Local Exchange Carriers.
)









)

Southwestern Bell Telephone, L.P. d/b/a SBC

)

Missouri,






)









)
Case No. TO-2005-0117

Petitioner,


)









)

vs.







)









)

1-800-RECONEX, Inc., et al,



)









)


Respondents. 

)

ORDER DISMISSING PETITION

On November 9, 2004, Southwestern Bell Telephone, L.P. d/b/a SBC Missouri filed an Amended Petition to Amend the Section 251/252 Interconnection Agreements between SBC Missouri and Various Competitive Local Exchange Carriers to Conform Such Agreements to Governing Law.  That petition named twelve specific competitive local exchange carriers as respondents.
  The petition alleged that SBC’s interconnection agreements with the twelve named companies no longer comply with applicable federal law.  As a result, SBC asked the Commission to approve language proposed by SBC that would modify those interconnection agreements to bring them into compliance with the law.  
On November 23, in response to SBC’s petition, the Commission issued a Notice of Petition to Amend Interconnection Agreement and Order Establishing Time to Respond.  That notice and order was mailed to each of the named respondents by certified mail, and ordered that any party wishing to respond to SBC’s petition must do so not later than December 13.  

On December 13, Intermedia Communications, Inc., filed a motion requesting additional time to respond.  That motion explained that Intermedia was about to be merged into MCImetro and that after the merger, Intermedia’s interconnection agreement with SBC would become moot.  Intermedia anticipated its merger would be completed by December 31 and requested an additional thirty days in which to respond to SBC’s amended petition.  Subsequently, on January 11, 2005, Intermedia filed a motion to dismiss on the basis that its merger into MCImetro has now been approved.  As a result, when the Commission’s order approving the merger became effective on January 14, Intermedia ceased to exist.  MCImetro has its own interconnection agreement with SBC and will not be using Intermedia’s interconnection agreement. 
Qwest Interprise America, Inc., filed a motion to dismiss on December 13.  Qwest contends that SBC’s petition is not ripe for consideration by this Commission because SBC has never attempted to engage Qwest in good faith negotiations to amend their Missouri interconnection agreement, as required by the terms of that interconnection agreement. 

Global Crossing Local Services, Inc., and Global Crossing Telemanagement, Inc., also filed a response on December 13.  The Global Crossing companies argue that SBC’s petition does not comply with the mandatory procedures for approval of an interconnection agreement set out in Section 252 of the Telecommunications Act of 1996.  They further argue that SBC’s petition is premature because it is brought before the FCC issues its anticipated new unbundling rules. 

On December 13, Bullseye Telecom, Inc., and TelCove Operations, Inc., jointly filed a Motion to Dismiss and Response to SBC’s Petition.  Bullseye and TelCove argue that consideration of SBC’s petition at this time, while FCC rules are being rewritten, would be a waste of resources.  They also contend that SBC’s petition is procedurally defective in that it fails to comply with the arbitration requirements of Section 252 of the Telecommunications Act, as well as the procedural requirements found in the interconnection agreements.  Finally, Bullseye and TelCove argue that there is no need to amend the interconnection agreements because SBC is obligated to continue to offer UNEs to the affected CLECs independently of the requirements of Section 251 of the Telecommunications Act.  

On December 17, Winstar Communications, LLC filed a Request for Withdrawal, accompanied by a motion requesting leave to late file its pleading.  Winstar contends that it should be allowed to withdraw from this proceeding because it does not provision services using UNEs and that as a result there is no need to amend its interconnection agreement to change the terms by which UNEs are offered.

The Commission’s Staff filed its response to SBC’s amended petition on December 13.  Staff indicates that SBC’s petition may be premature if the company has not attempted in good faith to negotiate changes to these interconnection agreement.  Staff also contends that SBC should wait until the FCC issues new unbundling rules and that thereafter it should file petitions for arbitration under Section 252 of the Telecommunications Act. 

No other named respondent has filed a response to SBC’s amended petition.  SBC filed a pleading in reply to the various responses on December 22. 

SBC’s petition asks the Commission to amend twelve different interconnection agreements with twelve different CLECs.  Each of those interconnection agreements presumably contains a change of law provision, as well as an agreed upon dispute resolution process.  SBC’s petition does not, however, indicate what specific provisions may exist in the particular interconnection agreements that it is asking the Commission to amend.  
Furthermore, SBC does not plead any specific information regarding what steps it has taken with the individual CLEC to attempt to resolve its dispute with that CLEC.  SBC pleads in general terms that it has attempted to negotiate with the CLECs but has been rebuffed.  However, the amended petition offers no specific information regarding negotiations with the individual CLECs.  
SBC’s reply filed on December 22 offers some examples of its attempts to negotiate with some of the named CLECs.  However, other CLECs named in the amended petition are never mentioned in SBC’s reply.  The Commission cannot assume that SBC’s reports of attempts to negotiate with one or two CLECs would apply to the others.  The named CLECs are distinct companies and there is no reason to believe that they have acted in concert.  Furthermore, SBC’s arguments in its reply pleading do not amend its petition and cannot correct the deficiencies in that document. 
SBC simply has not pleaded enough facts to permit the Commission to determine whether the dispute resolution procedures found in the particular interconnection agreements that SBC seeks to amend have been satisfied.  Furthermore, SBC has not pleaded enough facts to give the respondent CLECs a basis for filing an answer to the amended petition.  As a result, the Commission cannot determine whether the dispute resolution procedures in those disputed interconnection agreements authorize the Commission to proceed.  
If SBC wishes to proceed with this action, it may file individual complaints under the Commission’s complaint procedures against the particular CLECs with which it has a dispute.  That will allow the Commission to determine which particular interconnection agreements are subject to amendment.  Thereafter, if it is appropriate to do so, the individual complaints may be consolidated for purposes of hearing so that SBC and the Commission will not be burdened by litigation in multiple cases.          
The Commission is persuaded that SBC’s petition must be dismissed because it failed to plead facts sufficient to allow the Commission to determine whether the dispute resolution procedures in the individual interconnection agreements have been satisfied.  Since the petition is being dismissed, the Commission need not address the additional arguments raised in the various motions to dismiss and makes no decision regarding those arguments.   
IT IS THEREFORE ORDERED:

1.
That Southwestern Bell Telephone, L.P. d/b/a SBC Missouri’s Amended Petition to Amend the Section 251/252 Interconnection Agreements between SBC Missouri and Various Competitive Local Exchange Carriers to Conform Such Agreements to Governing Law is dismissed. 

2. That this order shall become effective on February 4, 2005.



BY THE COMMISSION



Dale Hardy Roberts



Secretary/Chief Regulatory Law Judge

( S E A L )

Davis, Ch., Murray, Gaw, Clayton and Appling, CC., concur 
Woodruff, Senior Regulatory Law Judge

� The twelve named respondents are: 1-800-Reconex, Inc.; TelCove Operations, Inc., f/k/a Adelphia Business Solutions, Inc.; Bullseye Telecom, Inc.; Global Crossing Local Services, Inc.; Global Crossing Telemanagement, Inc.; Granite Telecommunications, LLC; Intermedia Communications, Inc.; Level 3 Communications; Now Acquisition Corporation; Phone-Link, Inc.; Qwest Interprise America, Inc., f/k/a U.S. West Interprise America, Inc.; and Winstar Communications, LLC.                                         
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