BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Application of Miller Telephone Company for

)

Approval of a Traffic Termination Agreement

)
Case No. TK-2003-0315

under the Telecommunications Act of 1996

)

NUNC PRO TUNC ORDER AND ORDER 

DENYING MOTION FOR CORRECTION


Syllabus:  This order denies Miller Telephone Company’s Motion for Correction, as the request seeks a nonexistent classification.

Procedural History


The Commission issued an Order Approving Interconnection Agreement on April 7, 2003.  On April 9, Miller Telephone Company filed a Motion for Correction, asking the Commission to substitute the words “traffic termination” for “interconnection” in the order.  Miller amended the motion on April 11.      


On April 17, the Commission directed Miller to explain its understanding of the difference between a “traffic termination” agreement and an “interconnection” agreement.  The Commission also directed Miller to explain the harm it would suffer if the Commission did not change its order.  

On April 25, Miller responded.  According to Miller, Section 251(b)(5) of the Telecommunications Act of 1996
 requires it to establish “reciprocal compensation

arrangements” for the transport and termination of telecommunications, and Miller contends a “traffic termination” agreement falls within that definition.  In contrast, Section 251(c)(2) governs “interconnection,” and Miller maintains that it has not interconnected and does not wish to interconnect with Verizon Wireless LLC. 

The Commission set the case for oral argument on July 31.  Miller stated that the Commission’s order contained a clerical error that the Commission needed to correct.  Page one of the Order Approving Interconnection Agreement states, “(t)he Agreement would permit Verizon to resell local telecommunications services by interconnecting its facilities with Miller.”  Miller claims the order should have said, and that the Commission intended to say, that “(t)he Agreement would permit Miller to provide local telecommunications services by indirectly interconnecting its facilities with Verizon.”

Nunc Pro Tunc

The Commission retains authority to make nunc pro tunc changes to its orders.
  The Commission finds it should correct a clerical order in its April 7, 2003 Order Approving Interconnection Agreement.  The Commission makes a nunc pro tunc change so that the Order Approving Interconnection Agreement states “(t)he Agreement would permit Miller to provide local telecommunications services by indirectly interconnecting its facilities with Verizon.”

Motion for Correction
Miller fears that, by referring to the agreement as an “interconnection agreement” rather than a “traffic termination agreement,” the Commission will cause Miller to waive the exemption it is granted in Section 251(f).  Miller’s fears are misplaced.

In the Motion for Correction, there were no citations to any authority that show that Miller stands to lose the benefit of the rural telephone company exemption at Section 251(f) should the Commission use the phrase “interconnection agreement” in its order.  Furthermore, Miller’s analysis is incorrect.  The Act expressly contemplates both direct and indirect interconnection.
  While Miller and Verizon are evidently not directly interconnected, they are certainly indirectly interconnected; otherwise, wireless traffic originating from Verizon’s subscribers would not be able to terminate to Miller’s exchanges.  

The exemption at Section 251(f) does not terminate, by its express terms, until this Commission makes certain findings.  The order herein at issue does not make those findings, and the Commission finds that Miller has not waived its rural exemption.  The Commission finds that Miller has failed to show that the Commission’s initial order is in need of substantive correction.  Miller has shown the Commission should make the nunc pro tunc change noted previously, and the Commission will do so.


Except for the nunc pro tunc correction, the Commission will deny Miller’s Motion for Correction.


IT IS THEREFORE ORDERED:

1. That the third sentence of the second paragraph of page one of its April 7, 2003 Order Approving Interconnection Agreement is corrected nunc pro tunc to state:  “(t)he Agreement would permit Miller to provide local telecommunications services by indirectly interconnecting its facilities with Verizon.”  

2. That the Motion for Correction Miller Telephone Company filed on April 9, 2003, is denied.  

3. That this order shall become effective on September 26, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Ronald D. Pridgin, Regulatory Law

Judge, by delegation of authority 

pursuant to Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 16th day of September, 2003.

� 47 U.S.C. § 251(b)(5)


� Pirtle v. Cook, 956 S.W.2d 235 (Mo. 1997)


� 47 U.S.C. § 252(a)(1)
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