BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI
In Re the matter of Sprint Communications
 )

Company, L. P.’s proposed tariff to 

 )
Case No. TT-2002-1136

introduce an in-state  access recovery     
 )
Tariff No. 200201020

charge and make miscellaneous text changes )

OFFICE OF THE PUBLIC COUNSEL’S REPLY TO STAFF’S 

        AND SPRINT’S RESPONSES TO PSC QUESTIONS_____

COMES NOW the Office of the Public Counsel (Public Counsel) and respectfully suggests the following as its Reply to the Staff’s and Sprint’s Responses to the Commission’s questions filed on July 12, 2002:

1. Sprint states that the only “true difference” between its tariff and the AT&T tariff approved in TT-2002-129 in four cents.  Public Counsel suggests that the same objectionable qualities in the AT&T tariff are present in the Sprint tariff:

1. It discriminates against Missouri customers as compared to customers in other states in violation of Section 244 (g) of the Federal Telecommunications Act of 1996;

2.  The charge bears no relationship to its stated purpose to recover access charges paid to local telephone companies to use their local phone lines.

3. The charge unfairly distorts the true cost of service to the consumer by using an indirect means to raise rates (and recover a cost of doing business) via a surcharge  on a cost element that is already part of the existing per minute rate;

4. As a flat rate surcharge it discriminates against customers with little or no usage of in-state long distance service who pay the same charge as high volume users with significant number and minutes of in-state calling resulting in an undue and unreasonable preference and advantage to those high volume customers and an unreasonable prejudice and disadvantage to low volume users of in-state calling, all in violation of Sections 392.220.2 and .3, RSMo.

2. In addition to these same infirmities, Sprint’s tariff surcharge also suffers from greater discriminatory characteristics.  Both Staff and Sprint use a related (but separate) promotional tariff (No. 200201106) as providing exemptions and additional terms and conditions for Sprint’s In-State Access Recovery Charge.  This reliance is misplaced and inappropriate.  The Recovery Charge Tariff must stand on its own.  If the intent and purpose of the tariff system is to provide notice to the public and customers and the legal authority for the carrier to impose the charges on the customers, then the tariff creating a new charge must define the scope of the charge and how it operates and the terms and conditions without resort to reference to extraneous matters.  A promotional tariff by its terms is for a limited duration with the intent that it is offering an incentive to customers to lure them to sample the service and become a subscriber to the company and the service offering. A promotion will expire by its own terms when the specified time period for the promotional offering expires. 

3. The permanent tariff is designed to be the continuous record of the rates, terms and conditions of the company until the company changes those rates, terms, and conditions.  The permanent tariff must speak for itself and not rely upon temporary promotional features to provide the continuing rates, terms, and conditions of the service.  Here, Sprint’s in-state access tariff by its own terms does not exempt low income Life Line or Link up customers, customers with no long distance charges or de minimus charges, or customers with only interstate long distance charges.  The tariff applies to all customers who are presubscribed to Sprint for toll and the only exemption listed in permanent tariff is for those customers who are also customers of Sprint Local service.  Both Staff and Sprint try to piggy back on to the promotional tariff No. 200201106 to provide the terms and conditions of exemption that are lacking in the permanent tariff.  The tariffs are separate and distinct both as to duration and purpose and, therefore, the permanent tariff should not be defined and completed by the promotional tariff.

4. The failure of the permanent tariff to exempt Life Line, Link up, customers with no long distance charges or de minimus charges, or customers with only interstate toll charges makes the tariff even more discriminatory and unreasonable and unjust than the AT&T in-state connection fee tariff.

5. Both Sprint and the Staff dismiss the application of Section 392.220 by simple stating that the tariff does not contain any unreasonably discriminatory provisions.  That avoids the issue.  Public Counsel’s claim of discrimination is not limited to the exemption of Sprint local customers.  The reason for the unreasonableness of this exemption goes to the reason for the tariff: to recover in-state access costs incurred by Sprint. While Staff is correct in stating that no originating access charges are paid by Sprint to a nonSprint company when the Sprint local customer calls a non Sprint exchange via the Sprint toll network, that is not the whole story.  Under the same scenario, Sprint would pay terminating access charges to calls completed in independent local exchange company territories or in Verizon or SWBT exchanges.  That is the other side that must be recognized.  If the charges to recover access costs, the tariff does not cover those circumstances.  Based upon the purpose of the tariff, the exemption of this class of customers is unreasonable and discriminatory.  

6. The discrimination Public Counsel complains of is even more pronounced outside of the exemption for Sprint local customers.  The tariff is unreasonably discriminatory as a flat rate non usage sensitive charge to recovery a cost paid by the company (access charges) that are incurred on a usage sensitive basis. High volume users pay the same as non traffic generating customers or customers with very low number of calls and minutes of use.  Neither the Staff or Sprint directly address this discrimination and fail to delineate how and in what manner such discrimination is reasonable and proper and in the public interest.  

7. Public Counsel has previously noted how Sprint and the Staff use the temporary promotional tariff to fill in the terms and conditions of the In State Access Recovery Tariff that they want to engraft onto the permanent tariff.  If the permanent tariff goes into effect and the promotions expire on December 31, 2002 per the promotional tariffs, the exemptions the Staff and Sprint point to also expire.  Then the permanent tariff will then stands as it is written without any of the claimed exemptions.  The significance and effect of the promotional tariff is to offer customers a waiver of the charge as an incentive to join Sprint or to remain with Sprint under certain conditions.  This promotional offer has terms that vary from the permanent tariff in that it temporarily waives the charge for reasons that are not contained in the permanent tariff.  This promotional tariff should not be used to round out the permanent tariff, but must be considered a deviation from the permanent tariff offering. Sprint cannot by a temporary promotion permanently modify its permanent tariff. 

For the foregoing reasons, Public Counsel asks the PSC to continue to suspend the tariff and set this matter for an evidentiary hearing or, in the alternative, to reject the tariff.  In addition, Public Counsel asks the PSC to hold a public hearing on this proposed tariff given the broad impact this tariff has on so many Missouri toll customers in many parts of the state.
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