BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI
	In the Matter of a Commission Inquiry into the Possibility of Impairment without Unbundled Local Circuit Switching When Serving the Mass Market.
	))))
	Case No. TW-2004-0149


CLEC Coalition Comments and  Request Regarding

Staff’s Response to Order Directing Filing


COME NOW  AT&T Communications of the Southwest, Inc., TCG St. Louis, Inc., TCG Kansas City, Inc., Birch Telecom of Missouri, Inc., and Z-Tel Communications, Inc. (“CLEC Coalition”) and file the following comments and request regarding Staff’s Response to Order Directing Filing:

1.
On October 29, 2003, Commission Staff filed its “recommendation on the structure and timing of a contested case proceeding,” (“Staff Recommendation”) in response to the Commission’s October 23, 2003 Order Directing Filing.

3.
The CLEC Coalition is concerned about one aspect of the Staff Recommendation, and would appreciate the Commission’s consideration of its concern in its deliberations regarding the procedures governing these important proceedings.  The CLEC Coalition’s concern relates to the recommendation in paragraph 7 regarding a hearing on the issue of “defining the market to be used in applying the switching triggers” in the mass market switching impairment case.

4.
The issue of “defining the market” has two components under the FCC’s Triennial Review Order (“TRO”).   First, the TRO calls on State Commissions to “define the markets in which it will evaluate impairment by determining the relevant geographic area to include in each market.”
  Each “market” must be defined “on a granular level” based on consideration of specific facts itemized in the TRO.
  Second, the FCC left to State commissions the factual determination of the appropriate “cut off” or “cross over” point between DS0 (mass market) and DS1 (enterprise market) customers.  The TRO and FCC rule contemplate that the cut-off for multi-line DS0 voice customers should not be established without the introduction and consideration of record evidence regarding “the point where it makes economic sense for a multi-line customer to be served via a DS1 loop.”
  In the TRO framework, these market definition components play a critical part the assessment of whether there is impairment. The market definition is driven by factual determinations, and thus must be supported by record evidence.

  5.
The CLEC Coalition is concerned that the Commission will be unable to fulfill its obligation to make the appropriate factual findings regarding market definition if the Staff Recommendation is approved.  The Recommendation contemplates that market definition could be resolved by “oral argument or hearing.”  As noted above, simple oral argument on legal issues will be insufficient to create the factual record on these issues required by the TRO.  An insufficient factual basis would make the Commission’s findings legally vulnerable.

6.
A hearing without sufficient opportunity for discovery and presentation of prefiled testimony also would not permit the parties to establish the necessary factual basis for market definition issues.  In the Staff Recommendation, a hearing on the market definition issue could be held as early as December 11-12, 2003.
  Since the first discovery responses in this matter are not due until November 14, 2003, hearing dates in December will not provide sufficient time for the parties to develop and file direct and rebuttal testimony on these important threshold factual issues.

7.
The CLEC Coalition respectfully requests that the hearing on market definition not be “bifurcated” from the remainder of the contested issues, so that parties will have sufficient time to develop testimony on all the factual issues in the mass market switching proceeding.
  If this portion of the Staff Recommendation is followed, however, the CLEC Coalition urges that the hearing in the market definition phase be held on the latest of the dates proposed in the Staff Recommendation (January 26-27, 2004) to give the parties some opportunity to develop the facts through discovery prior to hearing.  The earlier hearing dates proposed would severely prejudice the CLEC Coalition parties, which are awaiting review of discovery data to determine their positions on the market definition issues articulated in the TRO.

WHEREFORE, the CLEC Coalition respectfully requests that the Staff Recommendation be revised as requested herein when it is considered by the Commission.

Respectfully submitted,
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�  TRO ¶495.


� Id.  In defining markets, state commissions “must take into consideration the locations of customers actually being served (if any) by competitors, the variation in factors affecting competitors’ ability to serve each group of customers, and competitors’ ability to target and serve specific markets economically and efficiently using currently available technologies.”


�  TRO ¶497.


�  Staff Recommendation, at ¶7.


�   In addition, it is difficult to know until the parties have reviewed discovery responses and developed their case whether the two days scheduled for hearing will be sufficient to hear the contested issues.


�   It is important to note that the market definition standards for mass market switching do not apply to the loop and transport impairment proceedings.  Thus, deferring consideration of the market definition questions until later in the switching proceeding would not compromise the scheduling of the loop and transport proceedings.


�   Most of the relevant data geographic market issues, for example, is already in the possession of SBC, but not available to CLECs on an aggregate, market-wide basis.  Responses to Staff’s discovery questions from SBC will therefore be important to the CLECs’ ability to formulate a position on geographic definition issues.  SBC’s position has already been announced, and they still are the only party in possession of all the relevant data.  
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