BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Joint Application of

)

Missouri-American Water Company and

)

Warren County Water & Sewer Company
)

for Authority for Missouri-American 

)
Case No. WM-2004-0122

Water  Company to Acquire Certain Assets
)

of Warren County Water & Sewer Company
)


and, in connection therewith, Certain

)

Other Related Transactions.


)

RECOMMENDATION OF THE OFFICE OF THE PUBLIC COUNSEL REGARDING THE JOINT APPLICATION FOR THE AUTHORITY OF MISSOURI-AMERICAN WATER COMPANY TO ACQUIRE ASSETS OF WARREN COUNTY WATER & SEWER COMPANY


COMES NOW, the Office of the Public Counsel (Public Counsel), and hereby sets forth its recommendation regarding the application for Missouri-American Water Company (MAWC) to acquire the assets of Warren County Water & Sewer (WCWS).  Public Counsel informs the Missouri Public Service Commission that it has reviewed the application and investigated the proposed acquisition and believes that, subject to the conditions to be discussed in this recommendation, it is in the public interest for the Commission to allow this acquisition to take place.  In support of this recommendation, Public Counsel states the following:

Historical Background


1.
On September 26, 2001, the Office of the Public Counsel filed a Petition with the Missouri Public Service Commission seeking receivership of Warren County in Commission case number WC-2002-155.  Following a hearing held in June 2002, the Commission issued its Report and Order on or about October 8, 2002, finding that “The conclusion that the Company (WCWS) is unable or unwilling to provide safe and adequate service is inescapable.”  (Report and Order, at p. 8.)  Following this Order, the Commission’s General Counsel filed a Petition for Receivership in Warren County Circuit Court, as set forth in the Supplement.


2.
On the date that the receivership trial was set to begin, WCWS advised the Court that it had accepted an offer from Missouri-American to purchase the company.  The Court then entered its order requiring a filing before the Commission within 90 days, as set forth in the Supplement.


3.
On September 4, 2003, MAWC and WCWS filed this Joint Application seeking authority from the Commission for MAWC to acquire assets of WCWS.  On September 9, 2003, the applicants filed a Supplement to the application, which included the contract between the Joint Applicants for the sale of WCWS company assets. 


4.
During all aspects of this proceeding, Public Counsel has been in continuing contact with several of Warren County’s customers, all of whom are anxious for this matter to be resolved in a way that will allow them to begin to receive safe and adequate service as expeditiously as possible.


5.
Pursuant to Commission order, the Commission Staff filed its recommendation and supporting memorandum on or about October 17, 2003.  Public Counsel has reviewed the Staff recommendations and generally concurs with the Staff’s recommendations at page 6 of the memorandum attached to the Staff’s Recommendation, except as noted below.   

Suggestions in Support of the Recommendation


6.
Before a regulated utility may acquire or transfer public utility assets to another entity, it must obtain authority from the Public Service Commission.  Sec. 393.190.1 RSMo (2000).  Both Missouri-American Water Company and Warren County Water & Sewer are public utilities regulated by the Commission.


7.
The Commission is presented with one primary issue and two sub-issues to consider in deciding whether to authorized this transfer of assets: the primary issue is whether to authorize the sale of WCWS assets to MAWC.  The sub-issues which deserve attention are two requests contained within the application: (1) that the full purchase price paid by MAWC be included in rate base for purpose of future rate cases, and (2) that the Commission order a rate moratorium for the service territory served by WCWS assets.  In considering these issues, the Commission must weigh these proposals against the legal standard for authorizing the sale of public utility assets.


8.
The long-standing, clearly recognized standard for whether the Commission should grant authority for one utility to transfer assets to another is whether the sale or transfer would be “detrimental to the public interest.”  See, State ex. rel. City of St. Louis v. Public Service Commission,73 S.W.2d 393 (Mo. banc 1934), et. al


9.
According to the Staff memorandum filed in this case, the price contained in the contract for sale exceeds the value of the Company’s rate base for ratemaking purposes.  This conclusion is supported by Public Counsel’s review of available documentation regarding plant value from prior rate cases and from the recent complaint case.  Public Counsel concurs that WCWS’s records were virtually impossible to audit, and, in fact, the inability of WCWS to properly maintain its books and records was an element of the complaint case in WC-2002-155.  Public Counsel also notes that the purchase price is partly a result of a competitive bidding process, which is also described by the Staff in its memorandum.  


10.
Public Counsel’s Complaint in WC-2002-155 describes other shortcomings of the current operations at WCWS in addition to the poor financial record keeping.  The current ownership/management of WCWS has not provided safe or adequate service to its customers in years.  The only realistic, long-term solution for WCWS’s customers is a change in ownership and management of the company.  MAWC meets the necessary experience, financial, and other requirements for ownership of a Missouri public utility, and, in fact, is the largest investor-owned water utility in Missouri.  MAWC is aware of the need to make significant improvements to the system, and has informed Public Counsel that it is willing to make those improvements.  Public Counsel believes that leaving WCWS in the hands of its current owners is detrimental to the public interest.  If the status quo is detrimental, the next question becomes, does the proposed transaction cause additional detriment, or mitigate the existing detriment to the public interest?  


11.
Public Counsel has traditionally opposed the inclusion of acquisition premiums in rates.  Public Counsel agrees with the Staff that it would be appropriate for the Commission to deny MAWC’s request for an order stating that the WCWS physical assets will be valued, for ratemaking purposes, at the full purchase price being paid under the sales contract.  However, even if the Commission decided it would defer this decision to a later date, this uncertainty would not cause possible detriments to outweigh benefits to the public interest of this transfer of assets from WCWS to MAWC.  Public Counsel opposes granting MAWC’s request to have the assets valued at the sale price in the contract for the purpose of future ratemaking in this proceeding.


12.
Because MAWC has informed Public Counsel that it intends to make the necessary improvements to the WCWS system once the acquisition is complete, Public Counsel questions the necessity of the Staff’s recommendation that the Commission condition approval of the transfer upon a commitment from MAWC to complete the necessary system improvements as quickly as possible after the purchase is finalized.  Outside factors, including a moratorium on development in the service territory until the improvements are made, will also influence MAWC’s timetable for making these improvements.  The service territory has a number of home sites awaiting approval for construction and the area appears to be have a propensity for substantial growth, once the needed improvements are made.  Therefore, as it would be in MAWC’s economic interest to make these improvements as soon as possible.


13.
Public Counsel does not oppose the request for a rate moratorium, as set forth in the Joint Application, or in the recommendation of the Staff.


14.
Public Counsel agrees that the Commission may condition approval of the sale on a commitment by WCWS to pay its past due assessments from the proceeds of this sale.


WHEREFORE, Public Counsel recommends that the Commission conditionally approve the Application for authority of MAWC to acquire assets of WCWS, subject to the conditions discussed above.







Respectfully submitted,
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