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BRIEF OF THE OFFICE OF THE PUBLIC COUNSEL

The Office of the Public Counsel asks the Public Service Commission to authorize the suspension of the Local Number Porting Requirement issued by the Federal Communications Commission for at least two years for these rural local exchange carriers.  A two-year suspension creates an opportunity for a number of open LNP wireline to wireless implementation issues to be thoughtfully and thoroughly addressed by the FCC, the wireless industry, and the rural local telephone companies.  Public Counsel witness Barbara Meisenheimer identified some of these open issues.  The underlying implementation issues stem from the FCC adopting recommendations that applied only to wireline to wireline LNP and applied them to wireline to wireless LNP. There are differences in the interconnection obligations between wireline and wireless carriers, including intercompany compensation, rights and duties regarding terminating calls, and the rights of an end user customer to maintain its number after porting to a wireless carrier. Ms. Meisenheimer pointed out that the unresolved issues may affect reliability of service and affordability of local telephone service for the rural areas. These reasons provide ample evidence for the PSC to approve two-year suspensions to preserve the status quo until these unresolved issues can be addressed.

By weighing the relative economic burden and harm that will be inflicted upon these small rural companies and their small number of wireline customers as compared to the benefit that could be bestowed upon wireline customers who want to substitute wireless service for their basic local telephone service, the best public policy outcome becomes clear. The public interest and the goal of protection for the consumer weigh heavily on the scale to postpone this LNP implementation with a two-year suspension. 

Suspension is justified.   It is undisputed that the LNP requirement would impose an economic burden on these rural local exchange companies. The LECs are able under the FCC porting order to recover the costs of the LNP by creating a surcharge that is then applied as a monthly fee on the LECs' local customers.   Some LECs may refrain from passing along all of the costs to their customers to prevent loss of subscribership or to preserve the good will of the remaining customers. But ultimately, this is a cost which these rate of return companies can, independent of a full rate case, adopt a surcharge under the authority of the FCC's order to recover their costs.

It is also undisputed that it would impose an economic burden on the local wireline customers who remain as local customers rather than transferring their numbers and primary local telephone service to a wireless carrier.  The issue becomes one of degree: to what extent a surcharge becomes a significant economic burden or unaffordable. Public Counsel has often opposed end user paid surcharges as a means to recover costs.  These surcharges weigh heavy on residential customers and small business operations that have little ability, if any, to avoid or pass on the surcharge through higher prices to their customers.  With a flat rate surcharge, customers with little calling volume pay a disproportionate amount of the cost recovery.

However, Public Counsel goes beyond just a question of affordability, but rather asks the Commission to consider the economic fairness and the public policy aspects of the LNP surcharge. Public Counsel suggests that a surcharge in any amount is not a reasonable and acceptable charge.  Customers who retain wireline local basic service will shoulder the costs to allow customers to leave the system.  A public benefit is bestowed on the leaving wireless customers while the LEC customers who retain wireline local service will pay for their neighbors to switch their primary local telephone service to wireless carriers.  The wireless carriers and the new wireless customers will receive the technological and economic benefits of this LNP without cost while wireline customers receive no benefit, but pay all the costs through a surcharge. (Tr. 272-274)  This cost shifting is unfair and unjust and inconsistent with the overriding public purpose to protect local ratepayers.  Section 392.185, RSMo. 

Competition's ultimate goal is to benefit the customer.  While wireless customers are given more options with LNP, the local wireline telephone customers are burdened with the costs to benefit these handful of customers.  In addition, it is questionable whether LNP implementation will promote competition between wireline and wireless services since in the rural areas wireless is complementary to the wireline service in that the customer does not abandon the wireline local service, but instead supplements his communication package using wireline for long distance calls that would be toll under the local calling scope. The local customer in the rural areas do not see wireless as a suitable substitute for local basic wireline service. (Tr. 276)

Under the definition of telecommunications services in Section 386.020, RSMo 2000, the wireless customers are not even telecommunications service customers.  Certainly providing benefits to the wireless customer should not be at the expense of the traditional local basic service customer.  Local telephone customers ought to be better off than before competition.  They will not be better off if the FCC's LNP order is applied to these rural LECs now.


 Public Counsel urges the Commission to consider and balance the immediate need and demand for LNP against the impact that implementation of LNP at this time will have on these rural telephone companies and the rural local telephone customers. The evidence demonstrates that a two-year delay would create an opportunity for the open FCC interconnection, routing and compensation issues to be resolved.  (Tr. 250-252)  The delay would also provide an opportunity to see if demand for wireless service as a substitute for local basic wireline service develops and matures.  This delay would go a long way to prevent the premature (and may be unnecessary) imposition of an undue economic burden on the LECs and on their customers.  A two-year suspension would be consistent with the public interest as shown by consideration of all the relevant circumstances and the balancing of the interests of customers who will pay for LNP against the uncertain benefits to a customer base that has not manifested itself by demand.


For these reasons, Public Counsel supports the grant of a two-year suspension for each of the applicants.
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