BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

	In the Matter of the Application of Business Telecom, Inc. d/b/a BTI for Approval of a Pro Forma Transfer of Control Through a Merger of its Corporate Parent.
	)))))
	Case No. TM-2004-0043


STAFF’S MOTION TO DISMISS APPLICATION

COMES NOW the Staff of the Missouri Public Service Commission (Staff) and for Staff’s Motion to Dismiss the Application for Approval of Transfer of Control states the following:

1.
On July 16, 2004, Business Telecom, Inc. d/b/a BTI (BTI) filed an Application with the Missouri Public Service Commission (Commission) to transfer the control of BTI.  BTI is organized under the laws of North Carolina, and is authorized to provide basic local and intrastate interexchange telecommunication services in Missouri.  The Application states that BTI Telecom Corporation (BTI Telecom), a privately held North Carolina holding company, wholly owns BTI, and that Welsh, Carson, Anderson & Stowe VIII, L.P., WCAS Capital Partners III, L.P. and WCAS Information Partners, L.P. (Welsh Carson), own BTI Telecom.  The Application requests approval for a proposed transaction that will make BTI and its parent holding company, BTI Telecom, subsidiaries of ITC^DeltaCom, Inc. (ITC).  ITC is a Delaware corporation.   

2.
The Application states that approval of the stock transfer is sought under the provisions of Section 392.300 RSMo 2000.  Section 392.300 RSMo 2000 contains two subsections as follows:

Subsection 1 of 392.300 RSMo 2000, states, in relevant part, that:

No telecommunications company shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, facilities or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such line or system, or franchises, or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it so to do.

Subsection 2 of 392.300 RSMo 2000, states, in relevant part, that:


Except where stock shall be transferred or held for the purpose of collateral security, no stock corporation, domestic or foreign, other than a telecommunications company, shall, without the consent of the commission, purchase or acquire, take or hold more than ten percent of the total capital stock issued by any telecommunications company organized or existing under or by virtue of the laws of this state, except that a corporation now lawfully holding a majority of the capital stock of any telecommunications company may, without the consent of the commission, acquire and hold the remainder of the capital stock of such telecommunications company, or any portion thereof. 


3.
Subsection 392.300.1 RSMo 2000 does not apply to this transaction because ITC is not acquiring “…the franchise, facilities or system” of a telecommunications company as is required under the statute to create Commission jurisdiction.  All that is occurring is a change in the direct ownership of BTI Telecom from Welsh Carson to ITC.  In essence, the transaction is merely a change in control of the parent company of a regulated telecommunications company.  In addition, the transfer of control does not merge or consolidate the regulated company’s “franchise, line or system with any other corporation, person or public utility” as required by the jurisdictional language of the statute.  No merger or consolidation is taking place.  The regulated entity will continue to perform under its original corporate identity and through its “franchise, facilities or system.”


4.
Subsection 392.200.2 RSMo 2000 does not apply to this transaction because no telecommunications company stock is being transferred.  This transaction involves the transfer of control of BTI Telecom, which is not a telecommunications company.  BTI will continue to be wholly owned by BTI Telecom following the proposed transaction.  


5.
In Case No. TM-2001-0173, the Commission dismissed a similar application for lack of jurisdiction after determining that the transfer involved unregulated non-telecommunications companies.
  
WHEREFORE, the Staff requests that the Commission enter an order that Section 392.300 RSMo 2000 does not grant the Commission jurisdiction over this transaction, and therefore, the Application should be dismissed.
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