Before the Public Service Commission

Of the State of Missouri

	Application of WorldCom, Inc. for Grant of Any Authority Necessary for Restructuring and Certain Related Intra-Corporate Transactions Undertaken to Consummate WorldCom's Plan of Reorganization Under Chapter 11 of the Federal Bankruptcy Code


	)))))))
	      Case No. TM-2004-0146


Response To Question Of Jurisdiction
COMES NOW the Staff (“Staff”) of the Missouri Public Service Commission (“Commission”), pursuant to the Commission’s Order Directing Response To Question Of Jurisdiction (“Order”) in the above-captioned proceeding, respectfully states:

1.
On September 19, 2003, WorldCom, Inc. (“WorldCom”) filed its Application For Approval Of Restructuring, Request For Waiver And Motion For Expedited Approval (“Application”) with the Commission pursuant to Section 392.300 RSMo 2000.  WorldCom seeks from the Commission a grant of authority as may be necessary in connection with the restructuring, transfer of assets, and merger of certificated Missouri telecommunications subsidiary companies in order to consummate WorldCom’s Plan of Reorganization under Chapter 11 of the Federal Bankruptcy Code.  WorldCom’s Application lists the following Missouri public utility subsidiaries in its Exhibit 1:  Intermedia Communications, Inc.; Brooks Fiber Communications of Missouri, Inc.; MCImetro Access Transmission Services, LLC; MCI WorldCom Communications, Inc.; MCI WorldCom Network Services, Inc.; Metropolitan Fiber Systems of Kansas City, Inc.; and, Metropolitan Fiber Systems of St. Louis, Inc.  In its Order the Commission directs Staff counsel to determine whether the Commission’s  “…jurisdiction over these proposed transactions is preempted by the bankruptcy code.”

2. Section 392.300.1 RSMo 2000 states, in relevant part:

“No telecommunications company shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, facilities or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such line or system, or franchises, or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it so to do.  Every such sale, assignment, lease, transfer, mortgage, disposition, encumbrance, merger or consolidation made other than in accordance with the order of the commission authorizing the same shall be void.” 

The United States Ninth Circuit Court of Appeals addressed de novo as a matter of law the issue of whether a United States Bankruptcy Court approved reorganization plan enjoined the Nevada Public Service Commission from enforcing a section of the Nevada Administrative Code (“NAC”) in In re Baker v. Nevada Public Service Commission 
.  In  Baker, the Bankruptcy Court had approved a reorganization plan under Chapter 11 of the Federal Bankruptcy Code that allowed Baker, a taxi company with driver employees, to reorganize into a taxi leasing company operated by independent contractors, thereby placing Baker in direct violation of the NAC prohibition of taxi leasing companies.   The Ninth Circuit Court, in holding that the Bankruptcy Code does not preempt the NAC, found that Nevada’s ban on taxi leasing 1) is a broadly applicable regulation and not a discretionary agency decision directed at only Baker; 2) the NAC was not just an economic regulation, but one reasonably intended to secure the public convenience and safety; 3) the NAC ban on taxi leasing did not directly conflict with the purposes of the Bankruptcy Code; and 4) the fact that Baker’s Chapter 11 reorganization is made more difficult because of compliance with an otherwise valid state regulation is not a sufficient basis to invoke preemption.


3.
In applying the law from the In re Baker holding to the facts in the instant case, the Missouri Public Service Commission has jurisdiction to review and approve WorldCom’s Application to transfer assets and merge its five Missouri-certificated subsidiary companies into two operating Missouri companies.  The threshold question of jurisdiction in this matter is met by applying the Ninth Circuit Court’s rationale for its decision to the facts of this Application as follows:

1) Section 392.300.1 RSMo 2000 is a statute  “broadly applicable” to all telecommunications companies and is not the result of any “discretionary agency decision” directed only at WorldCom; 


2) The statutory requirement of telecommunications companies to seek an order approving the transfer of assets or merger of companies is reasonably intended on its face to “secure the public convenience” by assuring proper oversight of telecommunications services provided by public utility companies to Missouri customers.

3) The requiring of WorldCom to seek an order from the Commission approving a merger or transfer of assets of its certificated telecommunications companies does not directly conflict with the purposes of the Bankruptcy Code; and,

4) The fact that WorldCom’s Chapter 11 reorganization is made more tedious because of compliance with a legally valid statute, §392.300.1 RSMo 2000, does not provide a basis to invoke preemption.   Indeed, in Baker, the reorganization plan approved by the Bankruptcy Court directly violated the NAC’s ban on taxi leasing companies.  The Ninth Circuit Court held that requiring Baker and the Bankruptcy Court to develop a reorganization plan that did not conflict with the NAC merely made reorganization more difficult and was not in itself an obstacle preventing reorganization sufficient to invoke preemption.  Unlike the facts in Baker where the NAC is in direct conflict with the reorganization plan, Missouri’s requirement of making application for approval merely creates an extra step for WorldCom without thwarting the will of the Bankruptcy Court in its enforcement of the Federal Bankruptcy Code.

Certainly, Missouri’s requirement of WorldCom to seek an order from the Commission approving the transfer of assets and subsidiary mergers that are contained in the Chapter 11 reorganization plan creates no obstacle to WorldCom or to the Bankruptcy Court sufficient to invoke preemption.   Therefore, the Federal Bankruptcy Code (specifically sections 1123 and 525) does not preempt the Commission from performing its regulatory review process as required under §392.300 RSMo 2000 because such review process neither obstructs nor conflicts with the operation of the Federal Bankruptcy Code.


WHEREAS the Staff submits its analyses that, for the foregoing reasons, the Commission has jurisdiction under §392.300 RSMo 2000 to conduct a review of the WorldCom Application For Approval Of Restructuring of the WorldCom subsidiary companies that are operating as certificated public utility companies within the state.  
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