Before the Public Service Commission
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Staff Recommendation and

Response to Level 3 Communications, L.L.C.’s Application to Intervene and Request for Hearing


1.
On January 20, 2004, Allegiance Telecom, Inc., and Qwest Communications International, Inc. (the “Joint Applicants”) jointly filed an Application seeking authority from the Commission to transfer “substantially all of Allegiance’s local network facilities, such as switches, collocation, and transport equipment, personnel, and certain of Allegiance’s customers,” to Qwest.   Joint Application at 2.  The Commission-certificated entities involved are Allegiance Telecom Missouri, Inc. and Qwest Communications Corporation.  This request stemmed from Allegiance’s bankruptcy proceedings in the United States Bankruptcy Court of the Southern District of New York, and Qwest’s intent to acquire Allegiance customers and assets in all jurisdictions.  That Bankruptcy Court has indicated such a transfer of this nature is appropriate, but has not yet approved the specific arrangement proposed by the Joint Applicants in this case.  (See the Order (A) Establishing Bidding Procedures and Bid Protections in Connection with the Sale of Substantially All of the Assets of the Debtors, (B) Approving the Form and Manner of Notices, and (c) Setting a Sale Hearing Date in Case No. 03-13057-rdd (Bankr. S.D.N.Y.) (draft attached to the Staff’s Memorandum, which is itself attached to this pleading as Appendix A)).

2.
The transfer of assets is governed by Section 392.300 RSMo. (2000) and 4 CSR 240-3.520.  Applicable case law provides that the Commission may “not withhold its approval of the disposition of assets unless it can be shown that such disposition is detrimental to the public interest.”  State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo.App. E.D. 1980), citing to State ex rel. City of St. Louis v. Public Serv. Comm’n of Mo., 73 S.W.2d 393, 400 (Mo. banc 1934).

3.
In the attached Memorandum, labeled Appendix A, the Staff summarizes its review of the transaction between the Joint Applicants and concludes that the transfer of assets will not be detrimental to the public interest.

4.
Staff notes that the Joint Applicants have provided copies of the notice given to Allegiance customers notice, and an example of that notice is attached to Staff’s Memorandum.   Staff recommends waiver of the provisions of 4 CSR 240-33.150, the Commission’s anti-slamming rule. 

5.
The Staff recommends that the Commission direct Allegiance Telecom, Inc. to notify the Commission when the transfer has been completed so the Commission may cancel Allegiance Telecom of Missouri, Inc.’s certificate granted in Case No. TA-2000-1 and any associated tariffs. 

6.
The Joint Application suggests that Qwest Communications Corporation intends to adopt Allegiance Telecom of Missouri, Inc.'s existing tariffs. Joint Application at 13.  As a result, Qwest may have multiple tariffs for the same service.  Staff recommends that instead of permitting this procedure, the Commission should direct Qwest, prior to closing, to supplement its tariffs by adding sheets that mirror the rates, terms and conditions of the services offered by Allegiance to Qwest's own tariff pages.  

7.
Staff has been informed that it is possible that the transaction proposed in this case may not in fact proceed.  In TR's State NewsWire of February 17, 2004, under the heading, “NATIONAL -- XO beats out Qwest for Allegiance assets,” the report indicated “[i]t was unclear how much Qwest had offered in the auction, but a company spokesperson today said Qwest had taken ‘a disciplined approach’ to the process and eventually determined that it would ‘discontinue bidding for the assets.’”  The Bankruptcy Court has scheduled a proceeding on February 19, 2004 to determine the current status of the transaction and it is possible that the circumstances of the transaction may change at that time.  Accordingly, Staff suggests that the Commission may wish to seek a status report from the Joint Applicants following February 19, 2004 to ensure that the Joint Applicants still intend to seek the relief requested in the Joint Application. 

Response to Level 3 Communications, L.L.C.’s Application to Intervene and Request for Hearing

Level 3 Communications, L.L.C. has filed an Application to Intervene and Request for Hearing in this matter.  In that Application, Level 3 Communications, L.L.C. appears to seek intervention to protect its interest regarding the transfer of its “managed modem business” (see footnote 2, page 3 of the Application).  Based upon the representations in Level 3 Communication, L.L.C.’s Application, it appears that the Commission does not have jurisdiction to approve that aspect of the transfer of assets.  A portion of a discussion previously provided to the Commission in Case No. LA-2004-0133
 appears equally applicable to this case, and a summary of that discussion follows below:

1.
The question of the Commission’s jurisdiction calls for a two-part analysis: first, does state law provide the Commission with jurisdiction and, if yes, does federal law preempt the state law.

2.
State law provides that the jurisdiction, supervision, powers and duties of the Pubic Service Commission shall extend “(t)o all telecommunications facilities, telecommunications services and to all telecommunications companies so far as such telecommunications facilities are operated or utilized by a telecommunications company to offer or provide telecommunications service between one point and another within this state or so far as such telecommunication services are offered or provided by a telecommunications company between one point and another within this state…”
  Section 386.020 RSMo. (2000) provides the following definitions:

(51) "Telecommunications company" includes telephone corporations as that term is used in the statutes of this state and every corporation, company, association, joint stock company or association, partnership and person, their lessees, trustees or receivers appointed by any court whatsoever, owning, operating, controlling or managing any facilities used to provide telecommunications service for hire, sale or resale within this state; 

(52) "Telecommunications facilities" includes lines, conduits, ducts, poles, wires, cables, crossarms, receivers, transmitters, instruments, machines, appliances and all devices, real estate, easements, apparatus, property and routes used, operated, controlled or owned by any telecommunications company to facilitate the provision of telecommunications service; 

(53) "Telecommunications service", the transmission of information by wire, radio, optical cable, electronic impulses, or other similar means. As used in this definition, "information" means knowledge or intelligence represented by any form of writing, signs, signals, pictures, sounds, or any other symbols. Telecommunications service does not include: 

(a) The rent, sale, lease, or exchange for other value received of customer premises equipment except for customer premises equipment owned by a telephone company certificated or otherwise authorized to provide telephone service prior to September 28, 1987, and provided under tariff or in inventory on January 1, 1983, which must be detariffed no later than December 31, 1987, and thereafter the provision of which shall not be a telecommunications service, and except for customer premises equipment owned or provided by a telecommunications company and used for answering 911 or emergency calls; 

(b) Answering services and paging services; 

(c) The offering of radio communication services and facilities when such services and facilities are provided under a license granted by the Federal Communications Commission under the commercial mobile radio services rules and regulations; 

(d) Services provided by a hospital, hotel, motel, or other similar business whose principal service is the provision of temporary lodging through the owning or operating of message switching or billing equipment solely for the purpose of providing at a charge telecommunications services to its temporary patients or guests; 

(e) Services provided by a private telecommunications system; 

(f) Cable television service; 

(g) The installation and maintenance of inside wire within a customer's premises; 

(h) Electronic publishing services; or 

(i) Services provided pursuant to a broadcast radio or television license issued by the Federal Communications Commission; 

3.
In accord with these definitions, it appears that the “managed modem business” referenced by Level 3 Communications, L.L.C.’s Application meets the requirements of telecommunications service under Missouri law.  


4.
However, on April 10, 1998, the Federal Communications Commission (FCC) issued a Report to Congress on the FCC’s implementation of certain provisions of the Federal Telecommunications Act of 1996 regarding the universal service system.
  The 1996 Act provides that every telecommunications carrier that provides interstate “telecommunications services” shall contribute to the universal service support mechanisms.
  The 1996 Act defined the following terms:

(20) INFORMATION SERVICE.-- The term “information service” means the offering of a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available information via telecommunications, and includes electronic publishing, but does not include any use of any such capability for the management, control, or operation of a telecommunications system or the management of a telecommunications service.

(43) TELECOMMUNICATIONS. -- The term “telecommunications” means the transmission, between or among points specified by the user, of information of the user’s choosing, without change in the form or content of the information as sent and received.

(46) TELECOMMUNCIATIONS SERVICE. -- The term “telecommunications service” means the offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public, regardless of the facilities used.

5.
The FCC concluded that the categories of “telecommunications service” and “information service” in the 1996 Act are mutually exclusive and that the Congress intended to maintain a regime in which information service providers are not regulated.

6.
The “managed modem business” outlined in Level 3 Communications, L.L.C.’s Application also appears to be encompassed squarely within the FCC definition of “information service” reprinted above, and thus exempt from regulation in this setting.  For this reason, Staff recommends that the Commission deny Level 3 Communications, L.L.C.’s Application, and approve the Joint Application, subject to Staff’s specific recommendations outlined in the preceding section.

WHEREFORE, subject to the Joint Applicants’ continued interest in proceeding in this matter (see paragraph 7 in the first section of this pleading), Staff recommends that the Commission enter an order approving the transfer of the Missouri jurisdictional assets of Allegiance Telecom Missouri, Inc. to Qwest Communications Corporation; waiving the application of 4 CSR 240-33.150 to this transaction; directing Allegiance Telecom, Inc. to notify the Commission when the transfer has been completed so the Commission may cancel                                                             

Allegiance Telecom of Missouri, Inc.’s certificate granted in Case No. TA-2000-1 and any associated tariffs; and directing Qwest, prior to closing, to supplement Qwest Communications Corporation’s tariffs by adding sheets that mirror the rates, terms and conditions of the services offered by Allegiance to Qwest's own tariff pages.
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� In the Matter of the Application of Time Warner Cable Information Services (Missouri), LLC, for a Certificate of Service Authority to Provide Local and Interexchange Voice Service in Portions of the State of Missouri and to Classify Said Services as Competitive.


� Section 386.250(2) RSMo 2000.


� In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45.


� 47 U.S.C. 254(d).
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� Report to Congress, FCC 98-67, Paragraph 13.
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