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INITIAL BRIEF OF THE OFFICE OF THE PUBLIC COUNSEL

Introduction


The Office of the Public Counsel began this proceeding without expressing a position on Mid-Missouri Cellular's application for designation as an eligible telecommunications carrier for purposes of Federal Universal Service support under the Federal Telecommunications Act of 1996, Section 254.  During the opening statement, Public Counsel said it would keep an open mind about the application, even though there were some significant open issues that Public Counsel needed to have resolved.  Now that the evidentiary record is complete, Public Counsel advises the Missouri Public Service Commission that Public Counsel supports Mid-Missouri Cellular's application for ETC designation.  Public Counsel makes this recommendation because the recent Virginia FCC decision concerning a wireless carrier's application for ETC designation provides this Commission and the parties with a roadmap on how to structure a workable process whereby MMC can provide necessary local telecommunications services to rural Missouri residents via wireless technology.  As a wireless carrier, MMC was not clearly within the scope of the PSC's general oversight over telecommunications companies, this was a matter of concern for Public Counsel as to service quality, service adequacy and reliability, and billing and collection rights and duties and other consumer protections the PSC rules and orders provide wireline customers. (Tr. 22-23).  The guidance provided by the Virginia FCC case and MMC's clear on the record statement that it will abide by PSC rules and standards and provide those essential services under Missouri law has overcome Public Counsel's concerns.  For that reason, Public Counsel believes that MMC meets the criteria necessary for an ETC and that the designation of the applicant as an ETC would be within the public interest, and the application should be granted, subject to the conditions MMC agreed upon at the hearing.

Argument

Public Counsel's concern going into this case was that rural Missouri customers have access to reasonably priced local telecommunications service that will also afford them reasonably priced access to an expanded calling scope.  Public Counsel viewed this as an essential element required under Section 214(e)(2): "Before designating an additional eligible telecommunications carrier for an area served by a rural telephone company, the State commission shall find that the designation is in the public interest." 

 Public Counsel looked to Section 392.185, RSMo 2000 for the General Assembly's statement of the public purposes and standards that the PSC can use to determine whether or not the application fell within the public interest.  The legislature defined the purposes of the state telecommunications law:

Section 392.185. The provisions of this chapter shall be construed to: 

(1) Promote universally available and widely affordable telecommunications services; 

(2) Maintain and advance the efficiency and availability of telecommunications services; 

(3) Promote diversity in the supply of telecommunications services and products throughout the state of Missouri; 

(4) Ensure that customers pay only reasonable charges for telecommunications service; 

(5) Permit flexible regulation of competitive telecommunications companies and competitive telecommunications services; 

(6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest; 

(7) Promote parity of urban and rural telecommunications services; 

(8) Promote economic, educational, health care and cultural enhancements; and 

(9) Protect consumer privacy.

 
The Commission and the entire telecommunications industry knows that rural Missouri is not a high priority target in the local service provider's quest for competitive entry.  The realities of population levels and density work against many providers willing to devote time, treasure and effort into providing local service in rural areas.  Yet, the legislature has made promotion of parity of urban and rural telecommunications services (Section 386.185 (7)), reasonable charges (Section 386.185 (4)), and universally available and widely affordable telecommunications services (Section 386.185 (1)) goals.  It appears that unless telecommunications companies are willing to propose creative solutions and unless the Commission is willing to be receptive and consider these proposals, rural Missouri may not benefit from the full measure of promise made in the Federal Telecommunications Act of 1996 and in Senate Bill 507.  However, Public Counsel did not want to sacrifice the hard won service quality standards, adequacy of service and maintenance, and consumer billing, collection, and complaint rights enjoyed by wireline customers in an effort to be bold and creative.  Public Counsel was also concerned about the reliability of wireless technology when the very issue was essential basic telecommunications service that connected the rural customer to the work, medical assistance, and the world. (Tr. 20-23).  While Public Counsel agreed that technology should not stand in the designation of an ETC to make telecommunications services available to rural Missouri, Public Counsel was also unwilling to make Missouri rural customer second-class telecommunications customers while the carrier was supported by federal USF dollars. 


MMC's application provides a unique opportunity for the Commission to fashion a response and approve an ETC application that assured that the goals of Senate Bill 507 and Chapter 392, RSMo 2000 are met while at the same time placing reasonable limits on the applicant and the process so the PSC can monitor and ensure that essential telecommunications services are provided in a manner consistent with the protections afforded to wireline customers.  As the hearing began, events provided a reassuring legal basis and template for evaluating MMC's application and weighing it to determine whether it was in the public interest to approve the ETC designation.


Less than a week before the evidentiary hearing in this case, the FCC issued an order concerning the application of a wireless carrier for ETC status in Virginia that provides a level of regulatory guidance and comfort on the issues facing the Missouri Public Service Commission.  The FCC indicated that it will weigh numerous factors when designating additional ETCs in rural areas, including, but not limited to, increased competition, the impact of the designation on USF, the unique advantages of the carrier’s service offering, the carrier’s commitment to quality of service, the carrier’s ability to provide the supported services throughout its designated service territory, and whether the carrier will comply with wireline regulations and reporting conditions. In the Matter of Federal-State Joint Board on Universal Service, Virginia Cellular, LLC Application for Designation as an Eligible Telecommunications Carrier In the Commonwealth of Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, FCC 03-338 (January 22, 2004) (Virginia FCC Order)  (Exhibit No. 10).
The record in this case indicates that MMC can meet the guidelines and conditions set out in the Virginia FCC Order.  As raised in the questions from the Commissioners and as suggested in Public Counsel's opening argument, MMC has to demonstrate that it will not use its status as a wireless carrier outside of the PSC's plenary authority over providers of statutory "telecommunications service" under Section 386.020 (53) (c) to escape the PSC's oversight on service quality, service adequacy, and customer rights concerning billing and complaints.  The applicant did this by directly agreeing as a condition of the grant of the ETC to abide by those provisions that the wireline carriers follow. (Tr. 57-83; 127-151; 110-120)




Conclusion

The evidence in the record provide ample compliance with the requirements for ETC designation.  The concerns raised by Public Counsel for the PSC to consider in weighing the issue of whether or not the grant of the application was in the public interest were adequately addressed in the record.  The FCC sanctioned guidelines for making the public interest finding by the FCC in the Virginia FCC Order and, based upon these guidelines, the applicant committed to operate in accordance with conditions imposed by the PSC for the grant of the ETC status based upon those guidelines.  Therefore, Public Counsel is satisfied that the public interest standard as best reflected in the provisions of Section 392.185, RSMo has been met.  The application, subject to those conditions, should be approved.
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