
BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
In the Matter of the Application of   )  
Osage Utility Operating Company , Inc.  ) 
To Acquire Certain Water and Sewer  )  Case No. WA-2019-0185 
Assets and for a Certificate of Convenience )  
And Necessity     ) 

 
STAFF RECOMMENDATION 

 
COMES NOW the Staff of the Missouri Public Service Commission (Staff) and for 

its Recommendation, respectfully states:  

1. Osage Utility Operating Company, Inc. (OUOC) filed an Application and 

Motion for Waiver seeking to acquire certain water and sewer assets in the four service 

areas of Osage Water Company (OWC) and the single service area of Reflections 

Subdivision Master Association, Inc., and Reflections Condominium Owners Association, 

Inc., on December 19, 2018. Lake Area Waste Water Association, Inc., Missouri Water 

Association, Inc., Public Water Supply District No. 5 of Camden County Missouri, Cedar 

Glen Condominium Owners Association, Inc., and Reflections Condominium Owners 

Association, Inc., filed Motions to Intervene, which the Commission granted. The 

Commission scheduled a prehearing conference, which was held February 20, 2019, at 

which a procedural schedule was proposed and later approved by the Commission. 

Pursuant to that agreed-upon schedule, Staff committed to filing a recommendation no 

later than April 30, 2019, which the Commission ultimately extended, upon request, to 

May 24, 2019, and which Staff now files in fulfillment of the schedule. 

2.  Staff conducted a full investigation of each of the water and sewer assets 

that OUOC seeks to acquire in its Application and provides details regarding each of them 

for the Commission’s consideration in its Memorandum attached here as Attachment A.  



Staff also lays out certain delineated recommendations for OUOC, should the 

Commission approve its Application. Generally, Staff finds that OUOC in consideration of 

it along with its affiliates has the technical, managerial, and financial capabilities to 

manage the water and sewer assets it seeks to acquire. Additionally, Staff finds that 

OUOC meets the Tartan criteria, which Staff considers in conjunction with all applications 

for a certificate of convenience and necessity for a water and/or sewer system. Finally, 

Staff finds that should the Commission approve OUOC’s request to acquire the Osage 

water and sewer assets it would not be detrimental to the public interest.  

3. The OWC systems OUOC seeks to acquire are presently in receivership 

and bankruptcy. This proceeding is unique in the fact that OUOC was the stalking horse 

bidder on those systems through a bankruptcy auction process following the receiver’s 

filing of a voluntary petition for relief under Chapter 11 of the U.S. Bankruptcy Code, 

pending as Case No. 17-42759-drd11 in the U.S. Bankruptcy Court for the  

Western District of Missouri. A stalking horse bidding process is defined as one where a 

debtor enters into an agreement with a bidder or purchaser in advance of an auction for 

the sale of the debtor’s assets.1 The bid proposed serves as an initial bid which is the 

base-line for the auction once approved by the bankruptcy court.2 If a higher bid is not 

made at the auction then the stalking horse agreement becomes the asset purchase 

agreement.3 The stalking horse bidding process is common under Section 363 of the U.S. 

Bankruptcy Code.4 Attachment B includes a letter from the law firm Spencer Fane, which 

                                                 
1 Stalking Horse Process (Sales Procedures) – Overview. Lexis Practice Advisor Canada, 
https://www.lexisnexis.com/ca/guidance/mergersandacquisitions/document/415544/5GNG-BXN1-F003-
H05D-00000-00/Stalking_Horse_Process__Sales_Procedures____Overview  
2 Id. 
3 Id.  
4 Id.  

https://www.lexisnexis.com/ca/guidance/mergersandacquisitions/document/415544/5GNG-BXN1-F003-H05D-00000-00/Stalking_Horse_Process__Sales_Procedures____Overview
https://www.lexisnexis.com/ca/guidance/mergersandacquisitions/document/415544/5GNG-BXN1-F003-H05D-00000-00/Stalking_Horse_Process__Sales_Procedures____Overview


represents the bankruptcy trustee in Case No. 17-42759-drd11. The attachment explains 

the process undertaken in relation to the relevant bankruptcy auction and includes 

relevant filings from the proceeding explaining the bidding procedure, auction instructions, 

notice of the auction’s results, and the order of sale by the bankruptcy court. In summary, 

the letter explains that the Commission appointed receiver in keeping with Commission 

directives to liquidate OWC’s assets voluntarily filed a petition for Chapter 11 bankruptcy 

for OWC once his attempts to sell the assets failed. The appointed bankruptcy trustee 

identified Central States Water Resources (CSWR), which is under common ownership 

with OUOC, as a potential stalking horse purchaser and successful negotiations with 

CSWR ultimately resulted in a stalking horse asset purchase agreement. The agreement 

permitted the trustee to solicit additional bids and an auction was held between all 

interested parties. CSWR matched all competing bids at the auction and was ultimately 

declared the successful purchaser.   

4. The Commission does not have any applicable rules regarding approval of 

assets to be acquired through the bankruptcy process and no statute specifically 

addresses this type of situation. The Commission did previously address a situation 

involving acquisition through a bankruptcy auction similar to the present matter in Case 

No. GO-2005-0019, In the Matter of the Application of Southern Union Company, d/b/a 

Missouri Gas Energy, for Authority to Acquire Directly or Indirectly, up to and Including 

Fifty Percent (50%) of the Equity Interests of CrossCountry Energy, LLC, and to Take All 

Other Actions Reasonably Necessary to Effectuate Said Transaction. In that matter the 

Commission approved a Non-Unanimous Stipulation and Agreement which included 

provisions that joint and common costs allocated to Missouri for ratemaking should not 



increase as a result of the acquisition; acquisition costs were to be booked separately; 

retail rates would not increase as a result of the acquisition; Southern Union assumed the 

risk of costs associated with the acquisition; Southern Union agreed that no detrimental 

impact to its utility customers would occur as a result of the acquisition; and ratemaking 

treatment would be determined in a future rate case. The Stipulation also included an 

agreement on the part of Southern Union to forgo recovery of any part of the acquisition 

premium in rates. 

5. OUOC requested an acquisition incentive in conjunction with its Application 

to acquire the water and sewer systems, specifically a rate of return premium and a debit 

acquisition adjustment. 4 CSR 240-10.085 governs incentives for acquisitions of 

nonviable utilities and requires an acquiring entity to demonstrate: 1) that it is not a 

nonviable utility as that is term is defined in the rule and that it will not be materially 

impaired by the acquisition; 2) that the acquiring entity maintains the necessary 

managerial, technical, and financial capabilities to operate the system(s) to be acquired; 

3) that the utilities it seeks to acquire are nonviable utilities; 4) that the purchase price and 

financial terms of the acquisition are fair and reasonable terms reached through arm’s 

length negotiations; 5) that any improvements necessary to make the system(s) viable 

will be done in a reasonable time period; 6) how managerial or operational deficiencies 

will be corrected within six months of acquisition, if possible; 7) how planned 

improvements and changes will correct deficiencies; 8) that the acquisition is in the public 

interest; and 9) that the acquisition would be unlikely to occur without the probability of 

obtaining an acquisition incentive. The rule also requires the acquiring entity to make an 

effort to obtain records of the original cost of the utility along with accounting for 



contributions, services or property and construction.  If the Commission approves an 

acquisition premium as part of this proceeding, OUOC would need to file a rate case 

within the period of time ordered by the Commission.  Should the Commission approve 

OUOC’s request, the Company must also track properly booked contributions in aid of 

construction, use proper accounting for all plant retirements and plants no longer 

considered used and useful, and maintain those amounts using prior records of the 

systems or, if prior records are unavailable, keep new records starting with the date of 

acquisition. Pursuant to 4 CSR 240-10.085.6, OUOC will also need to file a plant-in-

service study supporting its request in its next general rate case; any disputes with the 

study will be resolved in that proceeding. Staff’s recommendation at this time is that 

OUOC should be granted only a debit acquisition premium, based upon the purchase 

price for OWC and Reflections, combined.  Should the Commission issue an order 

including a determination that a debit acquisition premium is proper, it should be 

considered as part of the first rate case held following OUOC’s acquisition of the systems.  

6.      Staff’s delineated recommendations for the water and sewer system are: 

1. Issue a new CCN to OUOC to provide water and sewer service for the 

proposed Reflections service area, with OUOC to begin providing such 

service upon closing of the assets; 

2. Approve rates of $25 per month for water service, and $25 per month for 

sewer service, for OUOC, applicable to customers in the Reflections service 

area; 

3. Require OUOC to submit appropriate tariff sheets for water and sewer 

service, as a thirty (30) day filing, within ten (10) days after the effective date 

of approval of a CCN for Reflections by the Commission, to become effective 

before OUOC closes on the Reflections’ assets; 



4. Authorize OWC to sell and transfer utility assets to OUOC, and transfer the 

CCN’s currently held by OWC to OUOC upon closing on any of the 

respective systems; 

5. Upon closing on each of the OWC water and sewer systems, authorize OWC 

to cease providing service, and authorize OUOC to begin providing service; 

6. Require OUOC to file Tariff Adoption Notice tariff sheets for the 

corresponding water and sewer tariffs of the regulated OWC systems within 

ten (10) days after closing on the OWC assets; 

7. Upon closing on each of the water and sewer systems, authorize OUOC to 

provide service by applying, on an interim basis, the existing rates, rules and 

regulations as outlined in OWC’s water tariff and sewer tariff, until the 

effective date of respective adoption notice tariff sheets, as recommended 

above;  

8. Require OUOC to create and keep financial books and records for plant-in-

service, revenues, and operating expenses (including invoices) in 

accordance with the NARUC Uniform System of Accounts; 

9. Require OUOC to, going forward, keep and make available for audit and 

review all invoices and documents pertaining to the capital costs of 

constructing and installing the water and sewer utility assets;  

10. Approve depreciation rates for water and sewer utility plant accounts as 

described and shown herein; 

11. Require OUOC to distribute to all customers an informational brochure 

detailing the rights and responsibilities of the utility and its customers 

regarding its water service, consistent with the requirements of Commission 

Rule 4 CSR 240-13, within thirty (30) days after the effective date of approval 

of a CCN by the Commission; 

12. Require OUOC to, within ninety (90) days of the effective date of a 

Commission order approving OUOC’s Application, complete repairs to 

resolve the bypassing of treatment at any wastewater treatment system; 



13. Resolve all issues regarding noncompliance with Missouri Department of 

Natural Resources (DNR) regulations for all water and sewer systems; 

14. Require OUOC to provide adequate training for the correct application of 

rates and rules to all customer service representatives, including those 

employed by contractors, prior to the customers receiving their first bill from 

OUOC; 

15. Require OUOC to provide to the Customer Experience Department Staff a 

sample of ten (10) billing statements of bills issued to OWC and Reflections 

customers within thirty (30) days of such billing;  

16. Require OUOC to file notice in this case once Staff’s recommendations 

regarding customer communications and billing, listed above, have been 

completed; and 

17. Require OUOC to file a rate case with the Commission no later than twenty-

four (24) months after the effective date of an order approving OUOC’s 

Application. 

7. Due to the severe weather events that transpired in Jefferson City, Missouri, 

on May 22, 2019, all affidavits relating to Staff’s Recommendation will be late-filed on 

Tuesday, May 28, 2019. 

WHEREFORE, Staff prays that the Commission will accept this Recommendation; 

order the other parties to this matter to file their responses to Staff’s Recommendation 

pursuant to the applicable response period; and grant such further and other relief as is 

just in the circumstances. 

  



Respectfully submitted, 
 
/s/ Whitney Payne  
Whitney Payne  
Senior Counsel  
Missouri Bar No. 64078  
Attorney for the Staff of the  
Missouri Public Service Commission  
P. O. Box 360  
Jefferson City, MO 65102  
(573) 751-8706 (Telephone)  
(573) 751-9285 (Fax)  
whitney.payne@psc.mo.gov 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the foregoing was served by 
electronic mail, or First Class United States Postal Mail, postage prepaid, on this  
24th day of May, 2019, to all counsel of record.  
 

/s/ Whitney Payne   
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